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objectives of the Law School reorganization which has been initiated 

at the University of Chicago." This is not an official statement. It is 
not to be expected—nor, indeed, is it to be desired—that members of the 
faculty should agree as to the significance of the changes being made. In 
presenting a personal interpretation I must use the familar disclaimer of 
the investment banker: under no circumstances is this statement to be 
construed as an offering; the offering is made only in our printed prospec- 
tus; no faculty member or other person is authorized to give any informa- 
tion or make any representations not contained in the prospectus. Nor 
can I present a complete picture. The attempt will be merely to outline 
three phases of the plan: the introduction of non-legal studies, the 
emphasis on questions as to what law is and the ends which it promotes, 
and the administrative and pedagogical changes aimed at more effective 
instruction. 


|: IS hazardous, as well as difficult, to attempt a brief statement of the 


I 


Perhaps the most striking feature of our plan is in the incorporation of 
subjects such as economics, political theory, and psychology. These are 
combined with law courses into a four-year program to which students will 
be admitted after the completion of two years of general college work. 
The minimum period of study required for the law degree thus remains 
six years.’ For students who enter with a bachelor’s degree and a credit- 
able record, only three years in the Law School are required.* 


* An address delivered before a group of alumni of the University of Chicago Law School 
and other members of the bar, April 3, 1937. 


t Professor of Law, University of Chicago. 
* An outline of the new four-year curriculum is set forth in the appendix, pp. 534-6. 


* The University of Chicago Law School has admitted students with three years of college 
work. 


3 These students will not be required to take the separate non-legal courses in the first 
three years. See pp. 534-5 infra. 
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There is, of course, nothing new in the recognition of a close relation 
between law and the study of society. For at least fifteen years law schools 
and law teachers have been outdoing each other in the eloquence of their 
protestations that law is a social science and should be considered in its 
relation to the other social sciences. Annually this gospel has been 
preached in deans’ reports, in legal periodicals, and in learned papers read 
before the sessions of the Association of American Law Schools. But with 
all this fanfare the progress has been disappointingly small. We have 
renamed some courses; we have taken more note of the practices of 
modern business; and our students prate all too glibly about social policy. 
Occasional joint seminar courses have been arranged with instructors in 
related departments. Recommendations as to pre-legal study have been 
made, emphasizing the importance of these related fields. But none of 
this has appreciably increased the effectiveness of law school teaching. 

That this has been so is not surprising. At least four obstacles have 
prevented substantial advance in the integration of legal and non-legal 
studies, and each of these obstacles has operated to increase the effect of 
the others. In the first place, the available academic courses in the related 
fields have not been well adapted to the needs of the lawyer. The 
academic course sequences are usually arranged with a view to the student 
who is to specialize in the subject. The elementary courses cover many 
topics of no special value for the law student and yet these courses are 
prerequisites for the advanced theory courses. This is true in many fields, 
of which accounting may serve as an example. The elementary courses 
contain much material as to bookkeeping practice which the lawyer does 
not need and many problems of vital interest to him are dealt with only 
in advanced courses. The period of pre-legal study is far too short to 
include the standard elementary and advanced courses in even a few of 
the desired fields. 

The second and third difficulties are very closely related. When all of 
the non-legal work is taken before the beginning of the law study, it is not 
surprising that much of it is forgotten before the student reaches the law 
courses in which it would be useful. This difficulty is aggravated by an 
unfortunate attitude toward pre-legal studies which has been shared by a 
large portion of the students. Once they have decided upon law as a 
profession they give unmistakable evidence of regarding their pre-legal 
studies as chores. At one law school, students have customarily referred to 
the pre-legal study as “working off their culture.” The separation of the 
legal and non-legal work has undoubtedly contributed to the development 
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of this attitude and the attitude, in turn, has increased the likelihood that 
the non-legal material will be soon forgotten. 

The fourth obstacle is perhaps the most stubborn. It is the inherent 
difficulty in communication and effective co-operation between in- 
structors trained in traditionally separate disciplines. The economist or 
psychologist must be willing to set aside his professional contempt for the 
law and master some of its methods and doctrines before he can locate the 
points where material in his field might be helpful. The law teacher will 
have to cease his reading of the latest cases and become familiar in some 
degree with the concepts and theory of the economist. The mutual educa- 
tion of instructors requires much time and infinite patience and its course 
is beset with many hazards. After a promising start it is all too easy to 
slide back into the old grooves. The economist all too quickly may wash 
his hands of the matter and leave the law to stew in its unsavory juices. 
As for the law teacher, when cooperation becomes difficult, he will decide 
with regret that three years is all too short a period in which to teach “the 
law itself” without trying to work out relations to economic material; 
there are always new batches of cases to be dissected with the technique 
in which he feels at home. He will salve his conscience with repeated 
exhortations to students to bring non-legal material to bear on legal 
problems and in his law review articles he will note his regret that space 
does not permit the development of social and economic phases. 

In the Chicago reorganization a direct attack has been made on all of 
these obstacles, although I hasten to say that the program represents only 
a beginning. In the new four-year course non-legal material is to be 
introduced in two ways, through specific required courses* at various 
points in the curriculum and by infusion in law courses themselves. 
Reference again to accounting will afford a good illustration. The study of 
corporation law will come principally in the third year. In the second year 
there will be an elementary accounting course—not the usual business 
school course, but a condensed study enabling a student to read a balance 
sheet and a statement of profit and loss with some comprehension and to 
understand something of the process by which these statements are 
prepared. In the corporation law course itself advanced topics will be 
introduced, such as accounting for treasury stock, types of surplus and 
their availability for dividends, and holding company accounts. 

Under this plan the difficulties of which I have spoken will be mini- 

4 Separate courses in non-legal material are introduced as follows: first year—Psychology, 


English Constitutional History; second year—Economic Theory, Accounting, Political 
Theory; and third year—Ethics. 
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mized. The non-legal material will be specially selected with the needs of 
the lawyer in view. Even the elementary topics will be taught in close 
enough proximity to the related legal material to give some hope that it 
will not have been forgotten before it is needed. This arrangement should 
also operate to show clearly the great practical importance of such studies 
and to eliminate the tendency of students preparing for the bar to view 
them as chores. The system of annual cumulative examinations referred 
to below will also help in this connection. Finally wholesome pressure will 
be put upon instructors in law and the related subjects to overcome the 
remaining obstacle and to develop effective techniques of cooperation. 
Students who have been studying economics and political theory as part 
of such an integrated program can be relied upon to ask embarrassing 
questions in law courses, questions which will stimulate the law instructor 
to broaden his equipment. Stimuli should develop in the other direction 
as well; the social science instructor also will be ‘‘on the spot.” 


II 


A second phase of our program is an attempt to deal more articulately 
with the question of what law is and of what is involved in the criticism of 
rules of law. I do not mean, of course, that law teachers have given too 
little time to criticism, or to questions of what should be the law. But a 
clearheaded layman visiting our classes would have difficulty in under- 
standing just what we are trying to do. Indeed, large numbers of law 
students graduate without having achieved any clear understanding. I 
think this is so largely because in our critical discussions we mix together 
at least three different elements in a rather confusing way. 

First there are our assumptions as to the desirability of various results— 
and these we seldom more than half articulate. Then there are facts or 
assumptions as to the way business or society or human nature operates— 
and here also we usually tread very lightly for want of information. Final- 
ly we discuss the legal rules and theories themselves—and even here many 
assumptions remain unstated and we leave students to develop as best 
they can judgments as to the proper functions of legal theory and prec- 
edent and standards for the evaluation of legal concepts. In our critical 
discussions, we shift back and forth between these elements and rush on 
to the next case before we have time to be acutely uncomfortable over the 
resulting confusion. Or, as teachers, we say that the confusion is good for 
the students. I am overstating the case, of course, and have no illusions 
that we can do more than make an earnest attempt at clarification. The 
new first year course on Legal Methods and Materials which has been 
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worked out by Professor Levi in collaboration with Professor Steffen of 
Yale is a promising effort to get students to appreciate early in their course 
what is involved in the study and criticism of law. 

We propose to consider a little more consciously whether anything 
worth while can be said as to the ends which law should serve. For this 
purpose we are adding to the curriculum the study of possible standards 
for individual and group conduct—the study of moral and social philos- 
ophy. Law teachers have usually scorned such study. We have often 
argued that no one has ever stated principles of ethics or political phi- 
losophy with sufficient precision to afford answers to specific questions of 
law. We have pretended, therefore, to eliminate all such principles. None 
of us, of course, has really done so; we have our underlying assumptions or 
principles or prejudices. But we have usually left them unstated and 
when we are forced to attempt a statement we always do so with an 
embarrassment which is as significant as it is acute. 

When I say that we wish to overcome this embarrassment and consider 
with students the ends of law, I do not mean, of course, that an official 
philosophy is to be preached. It is not likely that our students will agree 
on any formulation, but the discussion is bound to be fruitful in enabling 
students to understand the diverse notions as to the ends of law which 
have influenced judges and legislators at various points in the develop- 
ment of our legal system. Only in such terms may they understand many 
of the peculiar doctrines of the common law.5 

In the course of this inquiry as to the ends of law, the student will also 
develop an understanding of the relation of psychology, economics, etc., 
tolaw. He will probably see them as bodies of knowledge of human nature 
and contemporary society in the light of which the lawmaker, whether 
judge or legislator, is to determine what rules will promote the ends 
desired. 

Ill 

A third phase of the reorganization consists of changes in the arrange- 
ment of the legal material into courses, a revision of the examination 
system, and the introduction of teaching methods supplementary to the 
case method. The principal objective of these changes is to require 
students to think more broadly and work more independently. The chief 
need for reorganization arose from the artificial barriers which had grown 
up between the traditional courses. These barriers had developed as 
by-products of the multiplication of elective courses and of the system of 
separate course examinations. In the second and third year courses, the 


5 For the same purpose, increased emphasis is placed upon historical material. 
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classes have consisted of students who have elected widely different 
combinations of courses. Furthermore, additional irregularity of student 
programs has resulted from the quarter system under which students 
might begin their study in the summer as well as the autumn and might 
further shorten their period of residence by additional summer work. 

The resulting situation has handicapped effective teaching in two ways. 
It has made necessary substantial overlapping of subject matter in many 
second and third year courses, since instructors in these courses could not 
assume that the students have all studied any courses except those of the 
first year. Each of the courses has therefore had to be presented as though 
it covered an entirely separate subject matter. Such presentation, aided 
by the system of separate course examinations, has led students to take a 
very unwholesome view of the legal field. They believe that the law con- 
sists of conveniently small units which may be learned separately and 
forgotten with impunity, at least until the period of cramming for the bar. 
No one who has not taught law will quite appreciate the tenacity with 
which students cling to this view of law. They resent and resist any 
attempt to apply or consider in one course something they may have had 
in another. One student complained, after finishing his course at Yale, 
“There is so little correlation between the various conventional subjects 
that if an instructor ventures a statement in one classroom that should 
have been made in another the student resents it as a presumptuous 
trespass.’” 

Under the new plan a little over three-quarters of the work is required 
and must be taken in a specified order. In the first year, there are courses 
in torts, contract and quasi-contract, family relations, and procedure,’ 
as well as in non-legal subjects already referred to. The legal work in the 
second year is in criminal law, business organization (largely agency and 
partnership), sales, property, constitutional law, and procedure;* that in 
the third year is in negotiable instruments and banking, trusts, evidence, 
business organization (largely corporation law), taxation, and conflict of 
laws.° 

The presentation of this legal material in a specified sequence will 
permit instructors to suggest more effectively the relations between 
doctrines in different fields, and the change in the examination system will 


6 Bingham, The Mule Considers His Burden, 16 A.B.A.J. 816 (1930). 
7 These courses are described on pp. 534-6 infra. 
* These courses are described on pp. 534-6 infra. 
* These courses are described on pp. 534-6 infra. 
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encourage students to give attention to such interrelations. Course exam- 
inations are abolished; students will be examined only once a year and 
the examination for each year must be taken as a unit. The questions will 
be presented to students more as they arise in practice. No longer will 
they be labeled Agency or Suretyship; and there will be problem cases 
which involve questions in more than one branch of law. Furthermore, 
the examinations will be cumulative as well as comprehensive. For 
example, the examination at the end of the third year, while primarily on 
the work of that year, will require students to make use of general 
doctrines considered in the first two years. These examinations are 
devised primarily as a teaching device rather than as a means for the 
elimination of students. Most of the elimination is to be done by sifting 
applications for admission. The examinations will have served their 
purpose if they induce students to let their thinking cross the boundaries 
of the traditional course units. 

The required work of the fourth year consists of legal and non-legal 
material focused upon the problem of economic organization—the 
problem of the division of the national income and the business cycle. 
Advanced economic theory will be studied and methods of statistical 
analysis as illustrated in economic material. The legal aspects of the 
problem—including restraint of trade, unfair competition, rate regulation 
and price fixing, reorganization and some branches of labor law, corpora- 
tion law, and taxation—will be developed in close relation to the economic 
and business material. While these subjects have never been required 
studies in any law school, they have been made so in the new curriculum 
because of the crucial importance of the general problem with which they 
deal. 

Elective work will fill about one-half of the time in the fourth year and 
about one-fifth in the third. Here the work is organized in broad fields 
rather than small course units and students will normally concentrate 
their elective work in two of these fields. The fields are crime, marketing 
and credit, property, economic and business organization and regulation, 
government, civil procedure, and history and theory of law.” In this 
advanced work, both legal and non-legal material will be studied, and 
students will be required to work on individual problems and submit 
written reports. Such reports are to be required also during the earlier 
years. The reports will be criticized in detail and revision required. This 
individual problem work, we believe, will not only help students to 


” These fields are described on p. 536 infra. 
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develop powers of expression but also afford practice in the use of legal 
research devices and some encouragement to attempt independent and 
imaginative work. 

In some of the newspaper reports of the program, a statement has been 
made that the case method of instruction is to be abandoned. No such 
proposal is made. As a device for training students in analytical thinking 
and the common law techniques of argument from precedent, the case 
method is of highest value and full use of it will be retained for this 
purpose. But it has long been recognized that the case method is exceed- 
ingly time consuming and that an unmixed diet of case instruction causes 
many students to lose interest by the third year. After the first year, the 
case method may safely be supplemented by lectures, reading of secondary 
material, and informal discussion. As a means of covering more ground in 
the work of the later years, some instructors will undoubtedly make use of 
such supplementary methods as well as case discussion. 

In this brief compass, I have been able only to sketch the principal 
features of the plan. It affords a promising framework, I believe, within 
which concrete advance in legal education can be made. But until the 
framework is filled in and the plan tested in practice, it will be wiser to 
leave unexpressed our hope as to what such a program may come to mean 
in the training of the law men of the future—judges, legislators, and 
administrators, as well as advocates and counsellors. 


APPENDIX 


ARRANGEMENT OF SUBJECTS UNDER THE NEW PLAN 


First Year: 


Legal Methods and Materials.—Elements of the law; types of legal concepts, 
their evolution and function; precedent, logic, and social policy; the relation of law 
to other studies; research techniques and written work. 

Psychology.— Analysis of problems of individual and social psychology relevant 
to the study of substantive and procedural law. 

Torts.—Protection of personal integrity, including freedom from contact, def- 
amation, etc.; compensation for personal injuries; protection against injuries to 
property interests; protection of consumers, purchasers, and investors; protection 
of business and other interests from wilful invasion, including relationship between 
employers and workmen; protection of political and civil rights. 

Family Relations.—Marriage and the family as social and legal institutions; 
legal relations between members of the family and between the family and out- 
siders; dissolution of the family. 

English Constitutional History.—Study of the growth of English legal and 
governmental institutions. 
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Contract and Quasi-contract.—Limits on enforcement of promises; perform- 
ance and non-performance; multiple party contract relations; contract and quasi- 
contract; contract in the economic and legal order. 

Procedure I.—The English and American Court systems; federal jurisdiction; 
jurisdiction of person and subject matter; equity jurisdiction and the union of law 
and equity. 


Second Year: 


The Problem of Crime.—Social and legal problems in the substantive law of 
crime and in its application; detailed study of particular crimes. 

Economic Theory.—A transition course supplementing college economics and 
developing the relations between economic and legal institutions. 

Accounting.—An introduction to accounting techniques and to the interpreta- 
tion of financial statements. 

Business Organization I.—Problems of the distribution of business risks and de- 
vices for the limitation of liability in agency, partnerships, business trusts, and 
corporations. 

Sales.—Elementary problems of contract and conveyancing law relating pe- 
culiarly to transfers of the general property in goods and documents of title. 

Property.—lInterests in real and personal property and their transfer; convey- 
ances inier vivos, including land contracts; wills. 

Government.—Political theory; the constitutions of the United States and the 
states and some problems in their interpretation. 

Procedure I1.—The process of litigation; parties and pleading; logic in relation to 
the development and determination of issues; preparation for trial and trial prac- 
tice, with emphasis on the functions of judge and jury. 


Third Year: 


The Historical Method.— Detailed study of selected legal institutions from the 
point of view of legal, social, and economic history. 

Ethics.—Ethical principles and their relation to law; standards of reasonable- 
ness; concepts of economic justice, especially as related to notions of fair price, fair 
wage, and usury; the bearing of ethical analysis upon ideas of natural law, due proc- 
ess, and related concepts. 

Business Organization II.—Control and management, application of the fiduci- 
ary principle to agents, partners, directors, shareholders, and promoters; the pro- 
curing and maintaining of corporate capital. 

Negotiable Instruments and Commercial Banking.—Types of negotiable obliga- 
tions, their functions and legal incidents; letters of credit; banking problems such as 
collections and clearings. 

Trusts.—The more elementary problems relating to the creation and adminis- 
tration of trusts. 

Public Finance and Taxation.—Introduction to public finance and tax systems. 

Procedure III.—The process of litigation (continued) ; the proof of facts in issue, 
including burden of proof and presumptions; functions of judge and jury; compe- 
tence, privilege, and examination of witnesses; logic in relation to problems of cir- 
cumstantial evidence and relevance; the exclusionary rules of evidence. 
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Conflict of Laws.—The problems arising when important facts of a case occur in 
states or countries having different rules of law. 

Work in Fields of Specialization.—Students will devote approximately one-fifth 
of their time in the third year to work in the fields of specialization outlined below. 


Fourth Year: 


Economic Organization.—Distribution of income and the business cycle. Eco- 
nomic theory: money, interest, prices. Statistical analysis. Legal aspects of com- 
petition and prices; unfair competition; control devices such as antitrust legisla- 
tion, co-operative trading, collective labor agreements and labor legislation, price- 
fixing and rate regulation, tariff, taxation, and regulation of incorporation. Bank- 
ruptcy and reorganization. 

Work in Fields of Specialization.—Students will devote approximately one-half 
of their time in the fourth year to work in the fields of specialization outlined below. 


Work in Fields of Specialization 

As noted above, part of the work in the third and fourth years must be done in 
elected fields through individual or group work or in advanced courses. Students 
will be required to concentrate most of this elective work in two of the general fields 
listed below. Comparative law, legal history, and the philosophy of law are dealt 
with, so far as appropriate, in all of the fields of specialization and not merely in the 
field of history and theory of law. 

Crime.—Criminal law and procedure in the light of sociology and criminology; 
responsibility as affected by age and mental condition; police administration and 
penology. 

Marketing and Credit.—Advanced problems in sales, contracts, banking, com- 
mercial paper, suretyship, insurance, bankruptcy, and commercial torts; co-opera- 
tive marketing. 

Property.—Advanced problems in the disposition and management of estates, 
including tax questions; future interests; the family in relation to property inter- 
ests; decedents’ estates; leases, servitudes, and mortgages. 

Economic and Business Organization and Regulation.—The flotation of securi- 
ties; securities exchanges; advanced accounting problems in relation to law; ad- 
vanced problems in reorganization, competition and price control, unfair competi- 
tion, labor, and social insurance. 

Government.—Political theory; administrative law; additional problems in con- 
stitutional law; legislation; municipal corporations; public finance and taxation. 

Civil Procedure. —Advanced problems, including judgments and their enforce- 
ment, appellate practice, pretrial examination and discovery, arbitration, adminis- 
trative procedure, logic in relation to pleading and proof. 

History and Theory of Law.—Philosophy of law; legal history; comparative law; 
international law; advanced problems of conflict of laws. 





DICTATORSHIP AND THE GERMAN 
CONSTITUTION: 1933-1937 


Kart LOEWENSTEIN* 


ary 30, 1933, the transformation of the constitutional law of the 
German Reich was accomplished at an exceedingly rapid rate. 
During the first two years of National Socialist rule there was an enor- 
mous output of statutes of basic importance. This rather hectic process of 
constitutional reconstruction evidently had reached a climax when, on 
August 1, 1934, Adolf Hitler united the functions of the Reich President 
and of the Reich-Chancellor in his person, because the plenitude of ab- 
solute power bestowed on the Supreme Leader of the Reich (Reichsfiihrer) 
was incapable of being further increased. Since then the pace in rebuild- 
ing the constitutional structure has ostensibly slackened and it seems safe 
to state that the outlines of constitutional law as they appear today em- 
body the governmental form of the Third Reich in its final shape. 
Among the vast mass of statutes passed during the first four years of 
National Socialist rule some are considered as of fundamental nature and 
are spoken of as the basic or organic acts of the Third Reich (Grund- 
gesetz). This official designation, however, does not imply that these acts 
became integral parts of the fundamental charter (Verfassung im formel- 
len Sinn). Although it has been repeatedly hinted that a completely new 
constitutional document will be drawn up which would supersede the 
Weimar Constitution of August 11, 1918, the plan, if ever seriously con- 
templated, has not as yet materialized. Should a new constitutional 
charter be adopted, it would scarcely differ much from the constitutional 
set-up reflected today in the so-called basic acts, ordinary statutes and to 
a large extent also, in governmental habits or conventions. On the other 
hand it is open to doubt whether such a formal constitutional instrument 
will ever be enacted, and this for a very cogent reason. The juridical fix- 
ing of a legal order seems irreconcilable with the fundamental principle 
of a dictatorial system of using new devices to adjust the governmental 
structure to changing political circumstances. This aim would be frus- 
trated if the virtually boundless jurisdiction of the Supreme Leader were 
* Visiting Professor of Political Science, Amherst College; formerly, Lecturer in Consti- 
tutional Law at the University of Munich and member of the Munich bar. 
537 


2 FTER National Socialism had seized power in Germany on Janu- 
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subjected to constitutional limitations inevitable in a written document. 
Any written constitution, by the very fact of the juridical formulation, 
creates subjective rights either of the citizens as a whole or of govern- 
mental agencies and thus involves a limitation on sovereignty, which in 
the dictatorial ideology is fundamentally absolute and supreme. 

In view of these circumstances it may not be premature to attempt to 
outline summarily the present constitutional structure of the Third Reich. 
The survey is confined to the aspects of constitutional law proper as re- 
flected by legislation. It should, however, be borne in mind that even the 
most scrupulous presentation of the /ex scripta never conveys a faithful 
picture of actual constitutional life unless supplemented by a realistic 
interpretation and a sociological appraisal of how the statutes operate in 
practice. No such ambitious scheme can be undertaken in a report which 
sets out to deal exclusively with constitutional law as revealed by the 
statute book.’ 

A word may perhaps be added here on the condition of legal science 
under National Socialism. While constitutional jurisprudence under the 
Empire and particularly under the Weimar Republic was second to none 
in originality, legal acumen and awareness of critical values, National 
Socialist legal science has declined sharply even in purely technical mat- 
ters. Bent upon the creation of fundamentally new legal concepts, Na- 
tional Socialist constitutional jurisprudence takes pride in pretending that 
it has established a legal system which is sui generis and beyond the reach 
of comparative standards. Despite the interpretative and exegetic skill 
that has been devoted to this end, the system has not shown itself suscept- 
ible to analysis even in itsown terms. Moreover, National Socialist legal 
literature lacks the stimulating element attendant on the development of 
a new administrative technique such as corporativism which has vitalized 
Italian legal science to such an extent. In describing the German system 
of constitutional law—notable as it is in many respects—the foreign lawyer 
who feels himself free from the mystical thraldom of emotional adulation 

* Although to the author’s knowledge no similar purely legal survey of the constitutional 
situation in Germany has been presented in English, the article makes few references to the 
vast foreign legal literature of National Socialism. A few of the more important treatments 
of the subject in English are: Ermath, The New Germany (1936); Marx, Government in the 
Third Reich (1936); Schumann, The Nazi Dictatorship (1936); Lepawsky, The Nazis Reform 
the Reich, 30 Am. Pol. Sci. Rev. 324 ff. (1936); Wells, The Liquidation of the German Lander, 
30 Am. Pol. Sci. Rev. 350 (1936). For many collateral points of interest and particularly for 
bibliographical references see Loewenstein, Law in the Third Reich, 45 Yale L. J. 799 (1936). 
A searching treatment of the subject, sympathetic to National Socialism, is found in Bonnard, 


Le droit et l’état dans la doctrine Nationale-Socialiste (1936). The official German doctrine is 
presented in Neissner-Kaisenberg, Staats- und Verwaltungsrecht im Dritten Reich (1935). 
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thus derives little benefit from National Socialist jurisprudence proper, 
which, by its very nature, is more apologetic than analytic. For obvious 
reasons the following discussion, although based exclusively on original 
German sources both in legislation and doctrine, deviates when necessary 
from the official German interpretation. 


I. THE LEGAL FOUNDATIONS OF THE NEW ORDER 


THE SEIZURE OF POWER 


On January 30, 1933, the President of the Reich, von Hindenburg, con- 
ferred upon the leader of the National Socialist German Workers Party, 
Adolf Hitler, the task of forming a new cabinet. The transition of power 
from the cabinet of von Schleicher to the cabinet of Hitler was in accord- 
ance with the actual requirements of the political situation and preserved 
the legal continuity. It conformed further to the practice of the so-called 
presidential cabinets lately known under the republic. This type of a 
plainly perverted parliamentary government stressed more the confidence 
in the President? than the need of a stable parliamentary backing for the 
government.’ The transformation of parliamentary into presidential 
government had been possible only by shifting the legislative powers 
from the Reichstag under the emergency powers of Art. 48. 

Obviously this situation could not be continued forever. The political 
grouping of the electorate made it imperative to form a coalition govern- 
ment, (the government of the National Union)‘ which was composed of 
the National Sotialist Party and the German National People’s Party. 
In addition, some non-political expert ministers were retained. The key 
positions, namely the office of the Reich-Chancellor and of the Minister 
of the Interior, were held by the leading members of the National Social- 
ist Party.’ The subsequent dissolution of the Reichstag followed the ac- 
cepted rules of the parliamentary game. The elections held on March s, 
1933, resulted in the following distributions of votes and seats. The Na- 
tional Socialist Party polled 43.9% of the total votes cast and obtained 
288 or 44.5% of the totality of seats while the corresponding figures for 

* Wiemar Constitution of August 11, 1919, Art. 55 (RGB. I, 1383). RGB signifies the Ger- 
man official law bulletin, Reichsgesetzblatt. 

37d. at Art. 54. 


4See Ordinance of the Reich President on the dissolution of the Reichstag of Febru- 
ary 1, 1933 (RGB. I, 45). 


5’ The Minister of War, General von Blomberg, sympathized with the National Socialist 
Party. Representatives of the German Nationalists were Dr. Hugenberg, von Papen, and 
Seldte, the latter as representative of the national military organizations. 
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the German National People’s Party were 8% of the votes and 52 seats.° 
Thus the majority obtained by the coalition parties amounted to 52.5% 
of all seats and slightly more than the relative majority of all votes cast. 
In the light of the subsequent events it should be stressed here that the 
elections from which the National Socialists derived the legal claim to 
revolutionize the fundamental order of the state yielded only a very slen- 
der margin of majority which as it is known was immensely exploited by 
the victorious parties. 

Moreover, it should be borne in mind that from the viewpoint of the 
Weimar Constitution then still in force grave objections could be raised 
against the conduct of the elections themselves. The campaign was no 
longer under the usual guarantees of freedom of speech, association and 
assembly which are indispensable to the free expression of popular will. 
While the flames of the Reichstag fire were still smouldering, the govern- 
ment, under the pretext of an impending communist rebellion, suspended 
by ordinance of the President seven of the fundamental rights of the con- 
stitution: the right of personal liberty, freedom from arrest, freedom of 
expression, freedom of assembly, of association and of private property.’ 
These restrictions of the constitutional guarantees told heavily against 
the democratically minded parties not represented in the coalition, par- 
ticularly the Social Democrats and the Catholic Center Party. In addi- 


tion the Court of Inquiry into Elections (Wahlpriifungs-Gericht) ,* when 


¢ The following is a statistical summary of the election: 


Name of Party Votes Cast Poscentage a. 
National Socialist 17,277,185 
Social Democrats 7,181,633 
4,848,079 

Catholic Center Part: 

German National People’ 's Party 

——— Peo le’ 's Party* 

German People’s Partyt 
Christian Social Party 

German State Partyt 

German Farmers Party 

Farmers Union of Wiirttemberg 

Hannoverian Party 

Miscellaneous groups 


i ah oe ded weed ta tat 
Onmneoornon 


* The party of the Bavarian Catholics affiliated with the Catholic Center. 

+ The party of big business and heavy industry. 

t The former Democrats, the only genuinely liberal party of the bourgeoisie. 
See Pétzsch-Heffter, Vom deutschen Staatsleben (vom 30. Januar bis 31. Dezember, 1933) 22 
Jahrbuch des dffentlichen Rechts 83 (1935). 

7 These rights are respectively in Arts. 114, 115, 117, 118, 123, 124, 153 of the Weimar 
Constitution. See Ordinance of the Reich President zum Schutz des deutschen Volkes of 
February 2, 1933 (RGB. I, 35) and Ordinance of the Reich President gegen Verrat am 
deutschen Volk und gegen hochverriterische Umtriebe of February 28, 1933 (RGB. I, 85) 

§ Weimar Constitution, Art. 31. 
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later called upon to test the validity of the elections was completely con- 
trolled by the government and was thus unwilling and incapable of stat- 
ing authoritatively the validity of the election procedure.? To summarize 
the election and its results, it is no exaggeration to say that the election 
which brought National Socialism into power fell considerably short of 
the standards of freedom of public opinion as guaranteed by the Constitu- 
tion and it is beyond doubt that without the partisan manipulation by 
the government the National Socialists and their allies would not have 
obtained even a relative majority. The constitutional basis on which the 
reconstruction of Germany on National Socialist lines rests was created 
mainly by fraud and terrorization. 


THE ENABLING ACT AND THE AMENDING POWER 


The pivotal point of the constitutional structure of the Third Reich is 
the act of March 24, 1933, “on relief of nation and Reich,” the famous 
“Enabling Act” which is described as the first organic statute of the 
Third Reich.*° The preamble of the act contains the explicit statement 
that the vote on the statute “complied with the requirements of legislation 
amending the Constitution.” These words certify authentically that, in 
conformity with Article 76 of the constitution, a majority of two-thirds 
of all members were present and that at least two-thirds of those present 
had voted in favor of the bill.* Beyond doubt the passing of the act 
through the amending process was indispensable because the Enabling 
Act, (§ 1) involved a process of supplementing the existing constitutional 
charter with a new type of legislation, the so-called government decrees 
(Regierungsgesetze) and thus indirectly superseded Articles 68 to 77 of 
the constitution.” Moreover—and this is in fact the legal key which 
opened the door for the subsequent reconstruction of the constitutional 
law—§ 2, sentence 1, reads as follows: “The statutes decreed by the govern- 
ment may deviate from the constitution with the reservation that they should 
not affect the institutions of the Reichstag and of the Federal Council’’ (italics 
added). In addition § 2, sentence 2, provides: “The powers of the Reich 
President are to remain intact.” This amazingly simple machinery 

9 On the basis of his own observations the author entertains substantial doubts as to the 
correctness of the election procedure in March, 1933. 

%° Gesetz zur Behebung der Not von Volk und Reich of March 24, 1933 (RGB. I, 141). 


* On the widely ramified and juridically very complex problems of the amending process 
under the Weimar Constitution, see Loewenstein, Erscheinungsformen der Verfassungs- 
anderung (1931). 


” This pattern of constitutional amendment was called “constitutional amendment by way 
of supplement” (Verfassungserginzung); see id., at 114 ff. 
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recommended itself, by contrast to the elaborate cog-wheel system of 
democratic checks and balances, to people weary of parliamentary com- 
plications. By a few printed lines in the statute book the government 
not only monopolized the regular legislative function but also seized the 
amending power which the Weimar constitution had reserved to qualified 
majorities of both houses of the legislature acting together with, under 
certain conditions, the electorate. The only restriction on the dictatorial 
exercise of the amending power imposed on the government consisted in 
the nominal preservation of the “institutional guarantees””* of the Reichs- 
tag and Federal Council as such and the maintenance of the presidential 
powers. The latter, however, were implicitly curbed by the reservation in 
the act™’ which abrogated his rights of participating in the legislative 
process. Be it noted that the regular type of legislation, that of statutes 
passed by the Reichstag, was not legally precluded. Subsequently in 
isolated instances, the Reichstag was convened to pass on acts introduced 
by the government if their importance from the viewpoint of interior or 
foreign policy rendered such a formal procedure desirable. On the whole, 
however, legislation by government decree has become the rule and normal 
legislation the rare exception." 

Since the National Socialist ‘‘“movement”’ had officially proclaimed 
after the abortive putsch of 1923 that power would be sought and gained 


only by “legal” methods, the juridical doctrine of the Third Reich inces- 
santly stresses the fact that the seizure and exercise of power were wholly 


3 Prior to the Nazi revolution the distinction between guarantee of constitutional rights 
and “institutional guarantees” by which an institution of the state was protected by the con- 
stitution only in so far as its bare existence had to be preserved was much debated by con- 
stitutional theorists. In retrospect this discussion indicates the progressive dilution of the 
bill of rights during the last years of the Republic under the auspices of the versatile Car] 
Schmitt who served the government of the Republic not less eagerly than the Third Reich. 
See on the problem of the institutional guarantee, Schmitt, Verfassungslehre 176 (1928); 
Schmitt, Freiheitsrechte und institutionelle Garantie in der Reichsverfassung, Rechts- 
wissenschaftliche Beitrige zum 25 jahrigen Bestehen der Handelshochschule Berlin, 338 ff. 
(1931), Loewenstein, op. cit. supra note 11, at 288 ff.; Menzel, Das Ende der institutionellen 
Garantie, 18 Archiv des dffentlichen Rechts (N.F.) 33 (1936). 


4 “Arts.68-77 do not apply to laws decreed by the government.” Enabling Act of March 24, 
1933 § 3. These articles regulate the cooperation of the Reichstag, Federal Council, Reich 
President and people in the legislative and in the amending process. 


8 Not even all “organic” statutes have been submitted to the Reichstag. Thus far only 
the following acts have been passed by the parliament: Enabling Act of March 24, 1933; 
Reconstruction Act (Gesetz zum Neuaufbau des Reichs of March 30, 1934) (RGB. I, 75); 
the three so-called ‘“Ntiremberg laws” (Reichsflaggengesetz; Reichsbiirgergesetz, Gesetz zum 
Schutz des deutschen Bluts und der deutschen Ehre) of September 15, 1935 (RGB. I, 1145, 
1146) and finally the act renewing the Enabling Act of January, 1937, Gesetz zur Verlangerung 
des Gesetzes zur Behebung der Not von Volk und Reich of January 30, 1937 (RGB. I, 105). 
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conformable to the Weimar Constitution, then still in force. It is true 
that a de facto situation has to be accepted as existing henceforward as 
being de jure because a successful revolution creates new law.® Thus an 
intrinsically illegal act is capable of giving birth to a new legal order. 
Nevertheless, the insistence of the National Socialist doctrine on the 
“legality” of the seizure of power makes it necessary to investigate this 
point more closely than it has been possible for legal students to do in 
the Third Reich. 

It is true that an indirect amendment of the constitution, by an amend- 
ing statute alone, was permissible without incorporating simultaneously 
or later the alteration intended by the statute in the text of the constitu- 
tion. This was not explicitly forbidden under the condition that the 
statute at variance with the text of the constitution was passed by the 
qualified majorities required for amending acts.'? The Enabling Act, how- 
ever, was not only an amendment of one or several clauses of the constitu- 
tion but it amounted to a complete overthrow of the constitutional order 
then existing. Such a basic alteration of the entire constitutional struc- 
ture, a “total revision”’ in the sense of the French and Swiss jurisprudence, 
is beyond the jurisdiction of the normal amending organs. It should be 
submitted to the “original constituent power of the entire German na- 
tion.”** Although the majority of constitutional lawyers before 1933, dis- 
missing this distinction between ordinary and basic alterations of the con- 
stitution,’® maintained the applicability of Article 767° for all amendments 
whatsoever, it should be noted that the National Socialist party repre- 
sented only a minority and that even by adding the votes of its partner, 
the German National People’s Party, it remained considerably below the 
universally accepted minimum requirements for an amending majority. 

Another challenge to the constitutionality of the Enabling Act is even 
more serious. It was passed by a 494-94 vote in the Reichstag, thus con- 
forming formally to Article 76 of the constitution. But 81 deputies of the 
outlawed Communist party were illegally barred from attending the meet- 

6 See the statement of the Minister of the Reich, Dr. Frick, in the Rules committee of the 
Reichstag on March 25, 1933; Reichsanzeiger (March 25, 1933). 

17 This method of amending the constitution indirectly had been constantly applied since 


1919, although constitutional lawyers raised strong objection to the laxity of the process; see 
Loewenstein, Erscheiningsformen 56 ff. (1931). 

8 Such, at least, was the opinion of Herr Carl Schmitt and his school who were influential 
before and after the “fall of men” (meaning the light-hearted change of colors of former op- 
ponents of the regime) in March, 1933; see Schmitt, Verfassungslehre 92 ff., 99, 105 (1928). 

9 See Anschiitz, Die Verfassung des Deutschen Reichs 403 (4th ed. 1933). 


2° Art. 76 of the Weimar Constitution contains the provisions for amendment: two-thirds 
vote of two-thirds of the Reichstag. 
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ing and of the 120 members of the Social Democrats only 94 were ad- 
mitted. In addition, 92 members of the Catholic Center, the Social 
Democrats, and minor “splinter parties” voting for the act were pre- 
vented from giving a free and unbiased vote. The mob unleashed by the 
government ruled the capitol and the vote was taken in an indescribable 
atmosphere of terrorization and coercion. 

The final point bearing essentially on the constitutionality of future 
legislation on the basis of the Enabling Act is the most important. The 
act declared in Article 5: “Furthermore this act ceases to be effective 
when the present government of the Reich is replaced by another one.” 
On June 29, 1933, Dr. Hugenberg, Minister of Nutrition and Agriculture, 
resigned from the cabinet under pressure. By the withdrawal of the fore- 
most representative of the German National People’s Party the very na- 
ture of the coalition government was destroyed because only by support 
of the German Nationals had the National Socialists attained the relative 
majority of votes and seats. It can be argued that the cabinet of Hitler, 
after the resignation of the coalition partner preserved its formal identity 
and that no new cabinet was summoned; yet the crux of the situation was 
not different from that under the Enabling Act of 1923.” The powers of 
the Enabling Act were accorded to a coalition government which as such 
had received the parliamentary mandate. After the resignation of the 
German Nationals, followed immediately by the suppression of the party 
itself, the political identity of the cabinet was fundamentally changed. 
By no stretch of imagination could it be maintained that the sweeping 
powers of the act would have been given to the National Socialists alone 
because the presence of the German Nationals in the government was con- 
sidered by all parties voting for the act as a sort of political brake. Thus 
the act lost its political basis and thereby also its legal justification.” 

It is not beside the point to stress here these constitutional aspects of 
the situation because, if the Enabling Act itself is invalid, every single 

* Most of the deputies excluded were in hiding, in exile, in concentration camps, or assassi- 
nated. 


™ The Enabling Act of October 10, 1923 (RGB. I, 943) was to expire if and when “a change 
occurs in the present Reich government or in the parties of which it is at present composed.” 
After the Social Democrats had resigned from the coalition the act became automatically 
invalid. The formulation in 1923 differed from that in 1933 in so far as the act of 1933 lapses 
“Gf the present Reich government is replaced by another one” while the act of 1923 was to ex- 
pire when the coalition broke, but in both cases the implied meaning was the same. Thus the 
1923 act would seem to provide a pertinent precedent for the subsequent invalidity of the 
1933 act. 

*3 Needless to say nobody within Germany dared to allude to this fact nor did it find ade- 
quate attention of the constitutional lawyers outside of the jurisdiction of the Third Reich. 
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step of the subsequent revolution on the basis of the Enabling Act leads 
into a legal no-man’s-land.*4 While it may be correct to say that no revolu- 
tionary government is to be subjected to the legal standards of the order 
which it has overthrown, it must be clearly understood that even a revolu- 
tionary government is bound by the legal standards established by it as 
guidance for future actions. Otherwise it forfeits the title of a constitu- 
tional government of its own right—a title which the National Socialists 
are so anxious to claim.’s 

On November 12, 1933, a new Reichstag was elected which, besides a 
few non-party members appointed on the National Socialist ticket, con- 
tained only party representatives of the National Socialists, the only polit- 
ical party legally recognized since July, 1933. By the Reconstruction Act 
of January 30, 1934, which is also an organic act,”® the Reichstag con- 
ferred unanimously upon the cabinet the pouvoir constituant without any 
limitations, thus demolishing the last residues of constitutional guarantees 
of the Enabling Act. Article 4 declares in unequivocal terms: “The gov- 
ernment of the Reich may enact new constitutional law.” Henceforward, 
the amending process became identical with the ordinary legislative pro- 
cedure, both being exercised by simple government decree. 


THE VALIDITY OF THE WEIMAR CONSTITUTION 


The Constitution of Weimar was never formally repealed. This would 
happen only if a new fundamental charter were enacted. Since the govern- 
ment may, by simple decree, establish new constitutional law, those in- 
stitutions of the Third Reich which are in conflict with the Weimar con- 
stitution are valid only in conformity with the principle of lex posterior 
derogat legi priori.27 Occasionally institutions of the Weimar Charter were 


4 This argument affects particularly the constitutionality of the act concerning the pro- 
hibition of political parties of July 14, 1933 (RGB. I, 479) by which the preceding dissolution 
of the other political parties was legalized. The Communist party was proscribed immediately 
after the elections of March 5, 1933. The Social Democratic party was prohibited at the end 
of June, 1933, by the governments of the Lander on instructions of the Reich Minister of the 
Interior. This procedure had not even the pretext of legality and was accomplished only by 
terror or actual violence. The bourgeois parties preferred political suicide by “‘self-efface- 
ment” under the coercion of the SA, the storm troopers, and the Political Police. All 
parties were wiped out within one week (June 26 to July 5, 1933). Similarly the elections of 
November 12, 1933, and the Reconstruction Act of January 30, 1934 (RGB. I, 75) are devoid 
of constitutionality. 

5 See Loewenstein, Law in the Third Reich, 45 Yale L. J. 779, 812 ff., notes 121-24 (1936). 

* Gesetz tiber den Neuaufbau des Reichs of January 30, 1934 (RGB. I, 75). 


27 Technically the pattern of constitutional amendment which consists in enacting new 
provisions without formally repealing the older ones is spoken of as “constitutional amend- 
ment by way of dislodgment” (Verfassungsverdriingung); see Loewenstein, Erscheinungs- 
formen 113 ff., 149 ff. (1931). 
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formally abolished—such as the Federal Council and the Reich Economic 
Council in 1934. In other instances provisions of the former charter, 
while generally maintained, were subjected to restrictions or exemptions,” 
according to the principle of lex specialis derogat legi generali.*® More fre- 
quently, however, the new constitutional law may be characterized as 
having informally overruled older provisions which were deemed incom- 
patible with the National Socialist postulate of the supremacy of the to- 
talitarian leadership state. Instead of explicit judicial or governmental 
act the mere assumption that a former provision conflicts with the new 
system of law suffices. This vagueness entails considerable difficulties for 
the courts in applying the law. After some significant vacillations the 
National Socialist doctrine reverted to the principle that the judge is sub- 
ject to the law. But in view of the manifest contradictions between the 
old and the new fundamental principles, what exactly is the law? A 
broad rule of interpretation is supposed to solve the problem. The judge 
is to decide according to judicial discretion and conscience whether a 
statutory provision not yet repealed is in conflict with the spirit of the 
new order. Evidently no doubt arises as to rules of law passed since the 
seizure of power. The new law as the binding expression of the Leader’s 
will claims precedence of right over all other rules of law even if contained 
in the former constitution. Concerning the rules passed prior to the Na- 
tional Socialist revolution the judge is bound only by his conception of 
the National Socialist “spirit.”” The altogether unique and paradoxical 
situation exists that the new National Socialist law overrides not only 
former ordinary law but also former fundamental law. Thus the bulk of 
the Constitution of Weimar is “de-constitutionalized.”*° This implies that 
parts of the Weimar Constitution continued to be in force although de- 
prived of their formal character and subject to being amended at any 
time by governmental decree, government ordinance and statutes passed 
by the Reichstag. Whatever the reference to the National Socialist 
“spirit” may mean, the obvious result is constitutional chaos in the place 
of a clear-cut hierarchy between organic and ordinary law. 

Particular difficulties arose in connection with the Bill of Rights of the 
second part of the constitution. The most important among them™ were 

28 This pattern of constitutional amendment is spoken of as “perforation” of the consti- 
tution (Verfassungsdurchbrechung); see Loewenstein, Erscheinungsformen 164 ff., 233 ff. 
(1931). 

29 The numerous violations of Art. 109 (guaranteeing equality before the law), in dismissing 
public officials for “political unreliability,” or the exclusion of the Jews from the civil service 
and the professions, and depriving them of political rights, are illustrations. 

3° See Loewenstein, Law in the Third Reich, 45 Yale L. J. 779, 802 ff. (1936). 

# See note 7 supra. 
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suspended on the basis of Article 48 by ordinance of the President of 
February 28, 1933. This temporary expedient has never been repealed 
although the regime has stabilized itself in the meantime. But most of the 
other guaranteed rights are equally outlawed, such as the principle of 
equality? and the well established principle of nulla poena sine lege. 
The act on the prohibition of political parties*4 suppressed the freedom of 
assembly, of association and of public opinion.**> Space forbids giving a 
detailed description of how the second part of the constitution was 
scrapped.** Violations of the right of private property and of the guaran- 
tee of vested rights—a legal term which in Germany has no political con- 
notation as in this country—were so frequent that at present they pass 
unnoticed.37 


In brief, the Constitution of Weimar though not formally repealed has 
been materially abrogated. The constitutional lawyer should no longer 
evaluate the new revolutionary order in terms of a constitutional system 


# Art. 109. The concept of equality is particularly obnoxious to the National Socialist 
doctrine which extols the values of the “elite” and of the “leaders” as against what is called 
the “soulless mechanization of democratic equality.” 


33 Art. 116. This principle, unconditionally recognized by all civilized nations—was 
officially abolished by the act of June 28, 1935 (RGB. I, 839) concerning additions to the 
penal code. Conviction of the accused “by way of analogy” was introduced, which allows 
punishment although the actual facts of the case may not justify it. In addition punishment 
without previous determination of the crime was made compulsory by the standards of what 
has been called ‘‘the sound consciousness of the people” as interpreted arbitrarily by the 
judge. 

34 See note 24 supra. 


38 The right of the freedom of opinion was officially denied by the Editors Act (Schrift- 
leitergesetz) of October 4, 1933 (RGB. I, 713) by which the exercise of the journalistic pro- 
fession is made dependent on political conformity. 

36 One of the very few constitutional controversies which the courts were permitted to in- 
dulge in arose in connection with Art. 137 of the constitution which guarantees the freedom of 
association for religious purposes. Several of the less coordinated higher courts insisted that 
this article, because not conflicting with the National Socialist principles, was not implicitly 
abolished and that therefore the religious sect of the ““Ernste Bibelforscher” (similar to the 
“Children of Jehovah” who refused to salute the flag in this country) should be permitted to 
continue. The problem was solved by declaring them Communists. On the legal controversy, 
see Pétzsch-Heffter, Vom deutschen Staatsleben (vom 30. Januar bis 31. Dezember, 1933), 
22 Jahrbuch des éffentlichen Rechts 210 ff. (1935); Stédter, Verfassungsproblematik und 
Rechtspraxis, 27 Archiv des dffentlichen Rechts (N.F.) 166 ff. (1936). See further the decisions 
of the Supreme Court (Reichsgericht), Juristische Wochenschrift 767, 2070 (1934); Oberlandes- 
gericht Darmstadt, Juristische Wochenschrift 1774; Sondergericht Breslau, Deutsche Richter 
zeitung no. 432 (1935); Hanseatisches Sondergericht (City of Hamburg), 57 Reichsver- 
waltungsblatt 700 (1935). 


37 The author is preparing a study on the position of private property in the Third Reich 
which demonstrates, on the basis of official documentation, that the confiscatory trend of 
totalitarian legislation and of the practice under the Four Years Plan comes very close to the 
system of restricted property under Bolshevism. 
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which, by the force of revolutionary logic, has passed from actual law into 
history. 

II. THE FEDERAL STRUCTURE IN REICH AND LANDER** 
THE TRANSFORMATION OF THE FEDERAL STATE INTO THE UNITARY STATE 

Besides the substitution of the monocratic single party state for the 
multiple parliamentary state, by far the most conspicuous development in 
Germany since 1933 consists in the transformation of the federal into the 
unitary and centralized state. Objectively seen this change represents 
that achievement of the regime which is most likely to be permanent. 
Beyond doubt, the administrative unification of the Reich was delayed 
by the intrinsic laws of German history. Even the Weimar Constitution 
offered little more than a hesitant and transitional solution. The political 
trend of our age is certainly toward centralization. Grave doubt, how- 
ever, exists as to whether the sociological stratification of the German 
people justifies the headlong plunge into rigid centralization which de- 
liberately neglects religious diversities and the tribal peculiarities of the 
country. The cultural multiformity, perhaps the most attractive result of 
historical development, was scratched out by a stroke of the legislative 
pen. Rigid centralization, however, meets the necessities of dictatorship, 
which is bound to dominate the territory without intermediary institu- 
tions. Thus political coordination between Reich and Linder promoted 
the political aims of the government which, by coercion, could overcome 
successfully the historical and sentimental residues of federalism. 

The transformation was accomplished within less than one year.*® The 
first preliminary act for “co-ordinating the Reich and Lander” of March, 
1933,*° was aimed mainly at leveling down the existing political differences 
within the various states. On the basis of the second act for coordinating 
the Lander with the Reich of April, 1933," Reich-Regents (Reichs-Statt- 
halter) were appointed by the Reich President, on advice of the Reich- 
Chancellor.” The task of the Regents was that of enforcing the political 





38 The Lander are the states of Germany, such as Prussia. 


39 See Wells, Liquidation of the German Linder, 30 Am. Pol. Sci. Rev. 350 (1936) for an 
excellent discussion. 

4 Vorlaufiges Gesetz zur Gleichschaltung der Lander mit dem Reich of March 31, 1933 
(RGB. I, 153). 

# Second Gesetz zur Gleichschaltung der Lander mit dem Reich of April, 7 1933 §2 
(RGB. I, 173) with alterations of April 25, 1933 (RGB. I, 225), May 26, 1933 (RGB. I, 293) 
and October 14, 1933 (RGB. I, 736). 

# Reich-Regents govern at present the following eleven Linder: Bavaria, Wiirttemberg, 
Baden, Saxony, Thuringia, Hesse, Hamburg, the two Mecklenburgs (now united into one 
administrative unit; until 1937 the Regent for the Mecklenburgs was also Regent for Liibeck), 
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instructions of the Reich Chancellor.** On the whole they functioned as a 
sort of state president appointed by the Reich. While removed from local 
politics, the Regents were authorized to appoint and dismiss the state 
governments, to dissolve the local parliaments and to appoint the local 
officials. Only for Prussia did the Reich Chancellor reserve to himself the 
powers of the Prussian Regent and simultaneously delegated them to the 
Prussian Prime Minister.‘ Thus the institution of the Reich-Regents guar- 
anteed political unity within the states and political conformity with the 
Reich because the Regents as subordinates of the Supreme Leader repre- 
sented the interests of the Reich and not of the Linder. Prussia, by the 
personal union of the offices of the Reich Chancellor and of the Prussian 
Regent, became a sort of jurisdictional province of the Reich. 

In spite of these changes the dualism between the Linder and the 
Reich which was among the main causes of the downfall of the Republic 
was by no means overcome permanently. In fact, the federalistic spirit 
of resistance was so deeply rooted, that the Lander preserved a consider- 
able degree of individuality as political units. The influence of a nationally 
homogeneous party helped little in suppressing federalistic tendencies, 
nor did the Regents, as is illustrated by the attitude of the Bavarian Na- 
tional Socialists who were pursuing decidedly Bavarian interests. Thus 
the complete elimination of the Linder as quasi-independent political 
entities became inevitable lest the traditional federalism would transcend 
the frame of the single party state. This huge step was taken in the Re- 
construction Act of January 30, 1934,‘5 the second organic act of the 
Third Reich. The sovereign powers of the states were transferred to the 
Reich while the governments of the states were reduced to agencies of the 
Reich government. The Regents were subordinated to the Reich Min- 
ister of the Interior. The result is that at present the Reich for all intents 
and purposes is a unitary state and that the Linder are only provincial 
units administered by the Reich. The governments of the states are con- 
verted into bureaus of the Reich, the officials of the Lander are hencefor- 
ward officials of the Reich and almost all powers of the Lander were 
transferred to the central authorities. 

The plan of a regional subdivision of the Reich on geographical or rath- 


Oldenburg and Bremen, Brunswick and Anhalt, and the two Lippes. These territories are 


very unequal in size and population and still reflect the traditional dynastic boundaries of the 
German states. 


43 Act of April 7, 1933 § 1. See note 41 supra. 
44 Edict (Erlass) of the Reich Chancellor of April 23, 1933 (RGB. I, 226). 
48 Gesetz zum Neuaufbau des Reichs of January 30, 1934 (RGB. I, 75). 
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er economic lines, much debated and until now beset by insuperable ob- 
stacles, has not yet materialized. Only the Linder of Mecklenburg- 
Strelitz and of Mecklenburg-Schwerin have been merged into one Land 
Mecklenburg.** Minor rectifications of the state lines by exchanging terri- 
tories between the Linder of Prussia, Hamburg and Oldenburg were ac- 
complished in the so-called “little Reich reform” of 1937 by which also 
the time-honored Free City of Liibeck was wiped from the map and its 
territory distributed among the neighboring Linder.*? Any major recon- 
struction of the territories of the Linder on what is called rational or 
economic lines seems, at least for the time being, impossible, perhaps be- 
cause of the underground resistance of local interests. Yet an attempt was 
made to break down the stubborn homogeneous state consciousness of 
Prussia by making the governors of the Prussian provinces (Oberprisiden- 
ten) the immediate and personal agents of the Reich government. 
Finally political friction arising from the fact that the Regent was per- 
sonally subject to the orders of the Reich Chancellor but beyond the juris- 
diction of the Minister of the Interior was removed by the Reich Regents 
Act of January 30, 1935,** the third of the organic acts. The Regent be- 
came a subordinate of the Reich Minister of the Interior and thus was in- 
corporated into the Reich administration as a normal organ. On the 
whole, this move was equivalent to a capitis deminutio of the Regents. Al- 


though nominally not officials of the Reich,‘ they are political organs of 


4 Gesetz iiber die Vereinigung von Mecklenburg-Strelitz mit Mecklenburg-Schwerin of 
December 16, 1933 (RGB. I, 1065). The position of the Saar after the return to Germany was 
revised by the Gesetz iiber die vorlaufige Verwaltung des Saarlandes of January 30, 1935 
(RGB. I, 68). The re-incorporation of the Saar into the Reich after seventeen years of separa- 
tion in which the social structure of the Reich had been completely changed offered legislative 
and administrative problems of the first magnitude. The accomplishment of the task shows 
the ministerial bureaucracy at its best. 


47 Gesetz iiber Grosshamburg und andere Gebietsvereinigungen of January 26, 1937 
(RGB. I, 91). For a long time the densely populated district around Hamburg badly needed 
a territorial realignment because parts of the area of the city of Hamburg belonged adminis- 
tratively to three different states. The act organizes a “Land” Hamburg (the Hansestadt 
Hamburg), the territory of which was considerably increased. No better illustration of the 
subordinate political position of the Lander can be found than in the provision in Art. I, § 4 
of the act: “Constitution and administration of the Land Hamburg and of the Hanse-City 
of Hamburg regulated by the Reich-Minister of the Interior in consultation with the Deputy- 


Leader.” Thus not even the Reich Regent of Hamburg participates in the establishment of 
the fundamental order of the Land. 


4* Reichsstatthaltergesetz of January 30, 1935 (RGB. I, 65). 


#9 Until the enactment of the new Public Officials Act of January 26, 1937 (RGB. I, 39) 
the Regents were under the Reich-Minister Act of February 27, 1930 (RGB. I, 96) and the 
act of June 30, 1933 c. 6 (RGB. I, 433). The Public Officials Act of 1937 § 184, however, re- 
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the Reich subject to direct orders of the Reich government. In their pres- 
ent status they function as intermediary agencies between the central and 
the local administrations, but their political power and actual sphere of 
influence is very limited, in fact they are more a sort of a buffer between 
the provinces and the capital than a center of independent action. 

The solution ultimately found seems logical and satisfies the end of 
maintaining the essential unity of political command while allowing for a 
certain elasticity of local enforcement. On the other hand the conscious- 
ness of statehood which in the past has been one of the cornerstones of 
German politics is submerged for the time being. It remains to be seen 
whether or not a resurrection takes place whenever the pressure of the 
one party state relaxes. 

As to the relation of the Reich legislation to the legislation of the 
Lander, the Reconstruction Act of 1934 disposed of the independent leg- 
islative powers of the Lander by monopolizing the legislative jurisdiction 
in the hands of the Reich. Actually, however, the authorities of the 
Lander exercise, by delegation from the Reich, the legislative power in 
purely local matters. Control of the Reich is provided for by the fact that 
local statutes may be enacted only by explicit consent of the Reich min- 
ister to whose department the matter belongs.*° In conformity with the 
suppression of the Lander, uniform Reich legislation spread rapidly over 
all fields previously reserved to the states. This process, perhaps the most 
beneficial of all steps undertaken by National Socialism, is called ‘“Ver- 
reichlichung.” Since it is impossible to enumerate all such uniform stat- 
utes only a few of the more important fields are mentioned here: civil 
service, trade and crafts, press, administration of justice, taxes, traffic, 
local government, police and even most of the cultural activities. 


THE ORGANIZATION OF THE LANDER 

It is misleading, however, to assume that Germany is at present a 
homogeneous and uniform country like France or Italy. It would be more 
appropriate to liken the present status of the Linder to that of Scotland 
or Wales within the frame of the United Kingdom. The situation may 
be summarized as follows: since progressively more functions of the 
Lander were transferred to the Reich, the independent governments of 
the Lander were more and more “hollowed out.” Gradually the political 
pealed most of the Reich-Minister Act of 1930 by incorporating many of the provisions of the 


older act. The author was unable to verify whether or not this act changed the position of the 
Reich Regents. 


5° First Ordinance concerning the reconstruction of the Reich of February 2, 1934, §§ 1, 3 
(RGB. I, 84). 
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institutions of the Lander were thrown on the dust heap. First to disap- 
pear were the Linder diets.* The powers of the suppressed parliaments, 
insofar as they survived were usurped by the Linder governments, a 
process which reflects faithfully the identical development within the 
Reich.” As a final solution the Reconstruction Act of 1934 not only abol- 
ished the parliaments of the Lander altogether, but transferred also, as a 
consequence of the disappearance of the legislative powers of the Lander, 
the Lander governments into agencies of the Reich exercising powers dele- 
gated by the Reich. What little of legislative functions is still left to the 
Linder is thus only re-delegated on trust from the Reich to the Lander. 
If the Reich prefers to have a statute passed which applies only to the 
territory of the former Land, the government of the Land may do so by 
and with the consent of the Reich Minister to whose jurisdiction the 
matter belongs. While nominally such an act bears the signature of the 
government of the Land it is actually an act of the Reich. It is not clear 
why this indirect method of federal legislation was established. It would 
be more logical if the Reich government legislated on Prussia or Bavaria 
directly, as Congress legislates for the District of Columbia or the British 
parliament for Scotland or Wales. 

In view of the fundamental change in the federal structure the Federal 
Council (Reichsrat), hitherto the organ of the collective will of the 
Lander, was abolished.** The final solution brought the Reich Regents 

s« The (First) Act for the coordination of the Lander with the Reich of March 31, 1933 
(RGB. I, 153) provided for a re-appointment, not re-election, of the diets in conformity with 
the results of the Reichstag elections of March 5, 1933. Only the Prussian parliament was 
excepted which had been elected simultaneously with the Reichstag on March 5, 1933. Sec. 11 
of the act decreed the automatic dissolution of the Lander-diets when the Reichstag was sub- 
sequently to be dissolved. Be it noted that the independent elections for the Lander-parlia- 
ments during the Republican period had served the same useful purpose achieved by “‘by- 
elections” for the British parliament in indicating the trend of public opinion. The Nazi 
strategy had concentrated the whole strength of the powerful machine on such local elections 
in order to impress its irresistibility on the public, especially in such states where the move- 
ment had less support. By telegram (sic) of Nov. 16, 1933, the Minister of the Interior in- 
structed the Regents to forego new elections for the Lander-diets. See Pétzsch-Heffter, Vom 


deutschen Staatsleben (vom. 30. Januar bis 31. Dezember 1933), 22 Jahrbuch des éffentlichen 
Rechts 153 (1935). Thus the Lainder-parliaments ceased to exist. 

5? By § 1 of the Coordination Act, see note 40 supra, the state government was empowered 
to enact rules of law by government decree overruling the powers of the parliaments proper. 
A simple government decree could pass the budget and even amend the constitutional charter 
of the Land. 

53 See the important First Ordinance concerning the reconstruction of the Reich of February 
2, 1934, § 1 (RGB. I, 81). 

54 Gesetz iiber die Aufhebung des Reichsrats of February 14, 1934 (RGB. I, 89). Similarly 
the Reich Economic Council (Reichswirtschaftsrat), at first reorganized (see act of April 5, 
1933 (RGB. I, 165)), was abolished by act of March 23, 1934 (RGB. II, 115). 
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Act of January 30, 1935,°5 which eliminated the last remnants of the 
separate governments of the Lander. The Fiihrer and Reich Chancellor 
may intrust to the Reich Regent the actual conduct of the government 
within the Land. Ministers of the Lander wherever they survive are ap- 
pointed and dismissed by the Fiihrer, on suggestion of the Regent. The 
Regent promulgates the statutes of the Linder after having obtained the 
consent of the Reich cabinet. 

It is significant that in spite of the uniformity intended by the Reich 
Regent Act the actual situation varies still in the various Linder. In 
Bavaria a Prime Minister and a government exist besides the Regent,*° 
while in Saxony and Hesse the offices of Regent and of Prime Minister are 
merged in the person of the former.’’ In Prussia the situation is again 
different. The Fiihrer and Reich Chancellor holds nominally the office of 
the Regent, but actually, by delegation, the functions are exercised by the 
Prussian Minister President. The members of the Reich cabinet are ex- 
officio members of the Prussian cabinet with the exception of the Minister 
of Finance of the Reich, becausePrussia still retains her own Ministry of 
Finance. In order to avoid duplication in staff and administration all 
other originally separate departments of Prussia were in due course ab- 
sorbed by the corresponding Reich ministries. Thus the Prussian govern- 
ment is an integral part of the Reich government and conversely. This 
solution of the dualism between the Reich and its largest member state, 
Prussia, is strikingly similar to the constitutional settlement under the 
Bismarck constitution of 1871, a fact which once more indicates the law 
of inertia governing structural change. 

In this connection, mention should be made of a new institution, name- 
ly the so-called Council of State in Prussia established for advising the 
state government,** which is a rather superfluous imitation of the Italian 
Gran Consiglio of the Fascist party. All the highest party officials were 
appointed to it by the Minister President, in addition to representatives 
of the church, economic life, labor, science and art, and “other men of 
merit in the state and nation.”” Membership is for life but dependent on 
the tenure of the party office. The Council of State is merely decorative. 


ss Reichsstatthaltergesetz of January 30, 1935, §§4, 5 (RGB. I, 6s). 

56 In Bavaria the district party leaders (Gauleiter) hold at the same time the office of the 
head of the state district administration (Kreisregierung). They are ex-officio members of 
the Bavaria cabinet (without portfolio). 

57 Edict of the Reich Chancellor of February 28, 1935. 


% Prussian Law of July 8, 1933, Gesetzessammlung 241. Hamburg has a similar advisory 
institution. 
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While no political importance whatsoever is attached to it, it is a conspicu- 
ous instrument of legalized party patronage.*® 


Ill. THE GOVERNMENT OF THE REICH (REICHSFUHRUNG) 


THE HEAD OF THE STATE: THE FUHRER AND REICH CHANCELLOR 

The essence of the political revolution in Germany may be expressed 
adequately by the simple statement that the will of one man alone, the 
Fiihrer, is sovereign, free from any constitutional limitations whatsoever. 
This unequivocal fact, however, is embedded in involved terms of consti- 
tutional law, evidently because the prejudices and habits of the German 
people cling stubbornly to the legalistic mummery by which arbitrariness 
is disguised. Psychological rather than technical considerations are re- 
sponsible for the preservation of the traditional forms of constitutional 
law. While every pattern of constitutional government is necessarily 
complicated and difficult in operation because of the cooperation of vari- 
ous organs, the dictatorship of the Third Reich is an exceedingly simple, 
intelligible and logical mechanism. During the lifetime of Reich President 
von Hindenburg, the dualism between the Reich-presidency and the office 
of the Fiihrer and Reich Chancellor had to be maintained for symbolic 
reasons although the Reich President had been denuded of most of his 
powers.® The reservation of the Enabling Act that “the powers of the 
Reich President are to remain untouched” was practically meaningless 


because the functions of the President in connection with the legislative 


89 According to § 14 of the Law on the Council of State, the office of the Councillor of State 
is an honorary one with which, in addition to the gratuitous use of all state railroads, a salary 
is connected. The monthly remuneration amounts to 1000 marks for members residing out- 
side of Berlin and to 500 marks for those who are residents of the capital. Executory Ordinance 
of July 7, 1933, Gesetzsammlung 265. All members of the Council of State are wealthy men 
or derive income from other state or party offices. Yet the law explicitly forbids renunciation 
of the salary, a pertinent illustration of the official slogan that “commonweal takes precedence 
over private weal.” 


6 The “Old Man” was already during the last years of the Republic a deliberately built-up 
legend for which the government of Dr. Briining is much more responsible than the National 
Socialists who, when still in opposition, did not shy away from violent attacks upon his person. 
It fits well into the picture of political corruption accompanying the transition from the Repub- 
lic to the single party state of the National Socialists that he who, by virtue of his oath, was 
to be “the custodian of the constitution,” as Herr Carl Schmitt and others emphasized, be- 
came the official “protector of the Third Reich” immediately after the wirepullers of the ‘“na- 
tional revolution” had persuaded him to change his colors. As substantial reward for his his- 
torical mission he accepted from the Reich the gift of the large estate of Langenau “‘rounding 
off” the family estate of Neudeck. By the act of July 27, 1933 (RGB. I, 595) the estate of 
Neudeck thus enlarged was exempted from all taxes “during tenure by a male member of the 
family of von Hindenburg.” The statute book reveals discreetly the important role played 
by the male heir, Herr Oskar von Hindenburg. 





THE GERMAN CONSTITUTION: 1933-1937 555 


process were overridden by the practice of government decrees. The per- 
sonal confidence of the President in the Chancellor was, in view of the 
revolutionary pressure of the mobilized party, a mere fiction. Still impor- 
tant, however, was the fact that the President was constitutionally the 
commander-in-chief of the armed forces, the Reichswehr.™ 

The latent conflict was solved, after the death of von Hindenburg on 
August 1, 1934, by the act concerning the head of the state, the Succession 
Act, another organic statute of the Third Reich.” The offices of President 
and Chancellor were merged into one, and the powers of the President 
were transferred to the Fiihrer and Chancellor. Thus finally the statute 
book reflected what already existed in reality, namely, the unlimited 
sovereignty of the Fiihrer within the German realm. The official title of 
Hitler is now that of “Fiihrer und Reichskanzler.’’® 

At present the powers of the Fiihrer and Reich-Chancellor may be 
grouped along the following lines. First, he exercises all powers which 
still belong to the President according to the Weimar Constitution, in- 
cluding the supreme command of the armed forces, power to dissolve the 
Reichstag, to appoint and dismiss the Reich ministers and the public offi- 
cials, the privilege of mercy—which, under the Third Reich, was extended 
to the discretionary power of quashing pending criminal proceedings,— 
and functions of representing the Reich internationally, and of remodel- 
ling the governmental departments (Organisationshoheit). In the second 
place he has a new series of powers, derived from the organic acts of the 
regime such as the powers of appointment and dismissal of the Reich 
Regents, the ministers, the officials of the Lander, and power to appoint 
the Deputy-Leader.®s Finally, the Fiihrer is endowed with those powers 
which spring from the National Socialist mythology. By their very na- 
ture they are incapable of being integrated by the /ex scripta. Although 


6 When the Fihrer rid himself of the allegedly restive leaders of the party army, the SA, 
by the ominous blood purge of June 30, 1934, he anticipated the consequences of the immi- 
nent death of the Reich President, August 1, 1934. See on this subject Loewenstein, Autocracy 
versus Democracy in Contemporary Europe, 29 Am. Pol. Sci. Rev. 589 (1935). Thus Hitler 
was relieved from making a choice between the two rival bodies of the regular and of the 
revolutionary party army and was able to enlist at once the wholehearted support of the 
Reichswehr, which the blood purge restored to its undisputed military monopoly. 

% Gesetz tiber das Staatsoberhaupt des deutschen Reichs of August 2, 1934 (RGB. I, 747). 

*’ The bureau of the Reich President, the presidential Chancellery (Reichskanzlei), re- 
mained unchanged. 

6s Even the imperial title of “Supreme War Lord” (Oberster Kriegsherr) was, at least un- 
officially, restored. 

6s This right is not yet exercised. Hess acts as Deputy-Leader only in respect to the party. 
It is more likely than not that Goring one day will be promoted to the title and office of the 
Deputy-Fiihrer of the entire state. 
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they defy adequate translation they may be characterized as follows: the 
Fiihrer is the “bearer of the legal will of the racial community” as well as 
the bearer of the ultimate responsibility as “‘addressee of the duty of fealty” 
(Treupflicht). All ministers, officials, Regents and members of the armed 
forces are responsible to him alone. “All powers are concentrated in his 
person while he himself is responsible only to the nation.’ Evidently 
these mystical and symbolic powers are better translated into terms of 
theology than of law and while they have the most tangible reality for the 
time being, they can be evaluated only by the judgment of history. In 
view of the fait accompli the plebiscite taken on the merger of the offices 
on August 19, 1934, was significant only as a declaratory statement. 

In conformity with the new notion of responsibility in the “leadership- 
state” the traditional duties incumbent on all kinds of officeholders are 
converted into the ethical concepts of fealty similar to those governing the 
feudal relationship between the lord and his retainers (Treueverhiltnis 
zwischen Fiihrer und Gefolgschaft). The official doctrine of National 
Socialism emphasizes this irrational and mystical mutuality of support 
and protection, of confidence and responsibility as a fundamental element 
of the new constitutional order. Outwardly the new concept of loyalty is 
reflected in the oath of allegiance to be sworn by all persons holding office 
in party and state to the Fiihrer.*” The solemn obligation is not given to 
the abstract entity of the state but to the human person of the Fiihrer 
himself. 

THE CABINET (REICHSREGIERUNG) 

Under the Weimar Republic, the Reich government was a rather com- 
plicated blend of a parliamentary cabinet, acting in collective capacity, 
and the Bismarckian “chancellor principle” which operated on the as- 
sumption of the monocratic responsibility of the chancellor. Further- 
more, under the Republic the constitutional position of the government 
was obfuscated by the contradiction that it was dependent on the confi- 
dence of both the President and of the Reichstag. This much deplored 
constitutional ambiguity led to the practice of presidential cabinets which 
became inevitable when the strong radical parties on the right and the 
left wing refused to lend themselves to parliamentary collaboration. 


% The Minister of the Reich, Dr. Frick, in a conference of the press held on January 9, 
1935, see Meissner-Kaisenberg, Staats- und Verwaltungsrecht im Dritten Reich 49 (1935). 

67 Gesetz iiber die Beeidigung der Beamten und der Soldaten der Wehrmacht of August 20, 
1934 (RGB. I, 785); Gesetz iiber den Eid der Reichsminister und der Mitglieder der Landes- 
regierungen of October 16, 1934 (RGB. I, 973); Public Officials Act of January 26, 1937, §4 
(RGB. I, 39): “I shall be faithful and obedient to the Fiihrer of the German Reich and Nation, 
Adolf Hitler, and I shall fulfil conscientiously the duties of a public official, of which the Lord 
be my witness.” 
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During a short period after the advent of the National Socialists to 
power, the character of collective solidarity within the cabinet was pre- 
served, at least as a fiction. After the German Nationalists were thrown 
out of the cabinet the leadership-principle was substituted for the power 
of the Chancellor of determining, as primus inter pares, the general policy 
of the government (Richtlinienbestimmungsrecht). The Succession Act 
of 1934 officially confirmed the actual practice. Now the members of the 
cabinet obey the command of the leader (Fiihrerbefehl) binding upon 
all. Thus the individual minister is subjected to the discretionary inter- 
ference of the Fiihrer even within his own department.® The leadership- 
principle precludes votes among the members of the cabinet; the individ- 
ual minister conducts the business of his department alone, subject to in- 
structions of the Chancellor, who also straightens out differences of opin- 
ion among the ministers.*® Important decisions of the ministers as heads 
of the departments need also the consent of the ministers of Finance and 
of the Interior and in addition the Deputy-Leader may veto them. On 
the whole the individual ministers are more independent than under the 
former collective system.”° Ministers without portfolio may be admitted 
to the cabinet.” The legal position of the ministers, at first regulated by 
the former Ministers Act of 1930, was recently restated by the Public Offi- 
cials Act of 1937.” 

* The Standing Orders of the Reich government (Geschiftsordnung) of May 23, 1924, and 


April 14, 1926 (RGB. (1924) I, 173, id. (1926 )I, 319), one of the most remarkable constitu- 
tional documents of the republic, were not repealed but adjusted. 

6 Evidently decisions taken by the whole cabinet after oral discussion are rather an ex- 
ception. It seems that as a rule decisions are taken by way of signatures attached to the 
minutes circulating among the members of the cabinet. It may be that the frequent absences of 
the Fiihrer from the capital, to which he allegedly prefers his estate at Berchtesgaden, have con- 
tributed to this development. Berchtesgaden is on the way toward becoming a second capital 

7 It is still customary that the minister who is responsible for the act attaches his signa- 
ture next to the signature of the Fiihrer on the act. By the countersignature he assumes re- 
sponsibility toward the Fiihrer. See Meissner-Kaisenberg, Staats- und Verwaltungsrecht im 
Dritten Reich 69 (1935). 


™ Ministers without portfolio are at present: The Deputy-Leader prior to the assassination 
of Réhm, also the Chief of Staff of the party army, and two other ministers, see Gesetz zur 
Sicherung der Einheit von Partei und Staat of December 1, 1933 (RGB. I, 1016). Several 
offices are directly under the control of the Reich Chancellor such as the Chief of the Press 
attached to the Reich government, and Commissioner for economic questions. The Fiihrer 
maintains a sort of private government within the government which does not contribute to 
the smooth operation of the administrative machinery at the top. 

” Public Officials Act (Deutsches Beamtengesetz) of January 26, 1937 §156ff., 184 
(RGB. I, 39), which repealed the Reich Minister Act of 1930/33. The ministers are considered 
not as public officials in the proper sense, but as “holders of public office” (dffentliche Amts- 
triiger), a rather inexplicable quasi-legal distinction apparently of some political importance. 

At present the following ministries of the Reich exist: Foreign Office; Interior, for the 
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THE REICH PARLIAMENT (REICHSTAG) 


In the state under the leadership-principle the parliament ceases to be 
an independent organ of legislation. The Reichstag has become an instru- 
ment of dictatorship, destined in the main for serving as a mouthpiece for 
official declarations of policy on the part of the Fiihrer.”* Although the 
Reichstag formally still holds concurrent legislative powers, it has been 
called upon to legislate only in a very few instances. No discussion has 
been demanded or permitted. After having listened, silently or clamor- 
ously, as the case may be, to the declarations of the government, the 
Reichstag has voted unanimously in military obedience to the command.” 

In spite of its rubberstamp character, the Reichstag has been re-elected 
three times since 1933. The first election occurred on March 5, 1933; it 
was the last opportunity for various parties to vote. The second election, 
in the same year on November 12, served as a demonstration of national 
unity when Germany left the League of Nations, while incidentally en- 
abling the government to get rid of the limitations of the Enabling Act. 
The third election, on March 29, 1936, followed the breach of the Locarno 
Treaty by the remilitarization of the Rhineland. In the last two elections 
only the ticket of the single party, the National Socialists, was offered. 
All other parties had been outlawed previously by the act prohibiting the 
formation of new parties.”> The universal, equal, secret, and direct suf- 
frage is nominally still in force. In conformity with the racial legislation 
Jews and Jewish “mixed offspring’ (Mischlinge) were barred from voting 
at the elections on March 29, 1936.”° The suffrage is in abeyance for mem- 
bers of the armed forces. Under the system of proportional representation 
inherited from the Weimar Constitution a deputy for every 60,000 voters 
is provided. Not only has the number of registered voters increased con- 


Reich and Prussia; Finance; Economic Life, for the Reich and Prussia; Labor, for the Reich 
and Prussia; Justice, for the Reich and Prussia; Reichswehr; Postmaster General; Communica- 
tions, for the Reich and Prussia; Nutrition and Agriculture, for the Reich and Prussia; Public 
Enlightenment and Propaganda; Air; Science, Education, and Culture, for the Reich and 
Prussia; Forests, under the Reich Forest Master. 


73 The description by Dr. Frick, Reich Minister of the Interior, of the Reichstag as “the 
forum to which the Fiihrer and Reich Chancellor brings the essential problems of the German 
nation’s interior and foreign policy for discussion and decision” is hardly in conformity with 
the facts. Meissner-Kaisenberg, Staats- und Verwaltungsrecht im Dritten Reich 87 (1935). 


™ See the enumeration in note 15 supra. 


78 See Verordnung zur Sicherung der Staatsfiihrung of July 7, 1933 (RGB. I, 462) which 
cancelled the parliamentary mandates of the Social Democrats; Gesetz gegen die Neubildung 
von Partein of July 14, 1933 (RGB. I, 478). According to this act the maintenance of the 
organization of a dissolved party or the formation of a new party is treason. 


7 Jews who vote in spite of the law are punished by imprisonment, act of March 7, 1936 
(RGB. I, 133). 
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siderably by the return of the Saar, the vote of German residents abroad 
who were given free transportation, and the votes taken on board of Ger- 
man vessels abroad, but the political pressure of the party has in fact in- 
troduced compulsory voting and brought the percentage of votes cast to 
unprecedented heights. The number of deputies accordingly rose from 
647 in the election of March 1933 to 661 in the election of November, 
1933, and to 747 in the election of March, 1936. 

The monopoly accorded to the National Socialists was justified by vir- 
tue of the act guaranteeing the unity of party and state of December, 
1933,”” which proclaimed, in § 1, “. ... The National Socialist Party is 
the exponent of the German state idea and thus insolubly fused with the 
state.” Since primaries were unfortunately conspicuous by their absence 
even under the Weimar Constitution the selection of party candidates is 
left exclusively to the discretion of the national manager of the party 
(Reichswahlleiter), the Minister of the Interior, in collaboration with the 
national party leaders and the district party leaders. The voter knew ab- 
solutely nothing about the composition of the electoral ticket and the se- 
quence of candidates on the list because the official ballot paper, headed 
in every constituency by the Fiihrer personally, contained only the names 
of ten prominent party leaders.” In violation of the electoral law the 
party leaders selected the actual deputies among about a thousand candi- 
dates only after the poll was taken. Thus the voter simply endorses a 


more or less anonymous list. Since it is technically impossible and politi- 
cally dangerous to reject the official ticket, it is a travesty of democracy 
to link this type of “‘acclamation” with Article 1 of the constitution, so 
much referred to under National Socialism, “All powers of the state 
emanate from the people.” Elections in the Third Reich are compulsory 
popular ratifications of party tickets in which the voter has no influence 
whatsoever.’ 


7 Gesetz zur Sicherung der Einheit von Partei und Staat of December 1, 1933 (RGB. I, 
1066). 

7% At the election in March, 1936, cursory notes on the list of candidates were published 
only on the day preceding the elections. 

7 Accordingly the deputies from the Saar were appointed from among the Saar voters by 
the Reich Chancellor. Moreover, the act amending the electoral law of July 3, 1934 (RGB. I, 
530) decreed by the cabinet immediately after the blood purge of June 30, 1934, by which also 
a considerable number of National Socialist deputies were “prevented from exercising the 
parliamentary mandate,” by assassination or confinement to a concentration camp, reflects 
clearly the actual situation by providing that membership in the Reichstag is forfeited “by ex- 
clusion or resignation from the parliamentary party.” By this legal device a party member who 
fell from favor was prevented from retaining his seat against the will of the party; see the state- 
ment in the Reichsanzeiger no. 155 (1934). By the same act the leader of the parliamentary 
party designates the successor of the eliminated deputy among the substitutes on the single 
party ticket presented at the last general election to the constituency. 
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It is true that the Court of Inquiry into Elections, composed of mem- 
bers of the Reichstag and of the Supreme Court* has continued to func- 
tion for both elections and plebiscites. Its findings, published after in- 
ordinate delay, have been valueless because no one dared to contest the 
legality of the election procedure. In addition, no impartial control of the 
election process itself was possible because only party members were ad- 
mitted as members of the election board and as returning officers in the 
polling stations. The German elections are not to be evaluated in terms 
of democratic institutions. Organized under party pressure their result 
is a foregone conclusion. Only the percentage of votes cast in favor of the 
regime remains to be determined. 

While the privileges and immunities of the deputies have not been for- 
mally repealed, they have become more or less meaningless since the re- 
moval of the constitutional guarantees against criminal proceedings*™ be- 
cause the principle of party allegiance and loyalty towards the Leader was 
substituted for the idea of free representation. It should be noted that the 
compensation for deputies of 600 marks monthly ($240) continues al- 
though the Reichstag is convened not more than once or twice a year. 


THE PLEBISCITE 


Official spokesmen of the Third Reich untiringly claim for the regime 
the title of a “pure,” “unadulterated,” or even “ennobled” democracy. 


National Socialism is anti-parliamentarian though not anti-democratic. 
It is a truism that no government however authoritarian can maintain 
itself indefinitely against the will of the majority. The only problem was 
that of demonstrating urbi et orbi, the possibly unanimous endorsement 
of the governmental policy—not of the regime itself—by the nation. Since 
National Socialism excels in the art of creating and controlling mass-emo- 
tionalism, the restoration of the usus modernus plebiscitorum of the caesar- 
istic type offered itself as a convenient device.* 

In deviation from the Weimar Constitution the plebiscite of the Third 
Reich is not a legislative process although the Plebiscite Act of 1933 states 
that “plebiscites may be taken also on statutes.”*3 The government may 
ask the people whether or not they consent to a measure intended by the 


8° Weimar Constitution, Arts. 31, 166. 
* Gesetz tiber die Immunitat der Abgeordneten of June 23, 1933 (RGB. I, 391). 


% See Loewenstein, Die Diktatur Napoleon des Ersten, 16 Zeitschrift fiir dffentliches 
Recht 635 (1936). Incidentally, the governmental system and technique of Napoleon reveal 
many striking parallels to the Nazi regime and modern dictatorships in general. See Loewen- 
stein, The Dictatorship of Napoleon the First, 35 So. Atl. Q. 298 (1936). 


3 Gesetz tiber Volksabstimmung of July 14, 1933, § 1, alinea 2 (RGB. I, 479). 
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government. The term, measure, includes any political act. Although the 
act prescribes that the plebiscite ought to precede the measure, thus far 
all three plebiscites were held after the step in question had been taken. 
An adverse vote was precluded automatically. The simple majority of 
the votes cast decides the issue even if the statute submitted to the vote 
amends the constitution. 


The plebiscite taken on November 12, 1933, was to endorse the policy 
of the government in connection with the withdrawal from the League of 
Nations.*4 The second plebiscite involved the popular opinion on the 
Succession Act;*5 and the third plebiscite was on the repudiation of the 
Locarno Treaty.** The percentages of favorable votes for the three pleb- 
iscites were respectively 93.1%, 84.2%, and 97.8%. The result of the 
second plebiscite would seem to indicate considerable disagreement as to 
the wisdom of conferring absolute power on the Fiihrer. 

A few remarks on the manipulation of the procedures of polling and 
counting in order to obtain the desired results must suffice. Clearly recog- 
nizing the dangers of the plebiscite which, when honestly applied, allows 
for demonstration of divergent opinion, the government took great care 
to minimize the eventual opposition. In the first place national issues were 
selected which would be endorsed even by opponents of the regime proper. 
Again the formulation of the question on the ballot paper was skilfully 
suggestive. The arrangements for polling and counting discouraged the 


8s The ballot paper contained an elaborate statement of the arguments of the government; 
see proclamation of the government of the Reich of October 14, 1933 (RGB. I, 730). Tech- 
nically the procedure followed the former act on plebiscites of January 27, 1921 (RGB. I, 79, 
as amended by the act of December 31, 1923 (RGB. 1924 I, 1) ). The official ballot paper was 
to be marked by “‘yes” or “no” on the blank circle space. 

The result was published as follows: 


Total number of registered voters 45,176,733 

Total votes cast 45,491,575 

40,632,628 

2,101,191 

Invalidated ballot papers 757,756 
Abstentions from voting 


Total number of registered voters 45,590,402 
Total votes cast 43,569,695 
38,394,471 


4,301,429 
Invalidated ballot papers 873,787 


Abstentions from voting 1,980,607 


% The same marking technique was applied as in the preceding plebiscite. The following 
figures were made public: 
Total number of registered voters 45,428,641 
Total votes cast 44,952,476 
-++ 44,409,522 
No or invalidated ballot papers 542,954 
Abstentions from voting 476,165 
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opposition. In particular, the arbitrary interpretation of invalidated bal- 
lotpapers,*’ and frequently open violation of the secrecy of the vote helped 
to swell the percentage of popular approval even if one discounts the rea- 
sonable doubts raised concerning the truth of the officially published fig- 
ures. Needless to say that the pressure of the propaganda machine geared 
to its highest pitch succeeded in stampeding public opinion. By the con- 
trol of the party the vote was in fact compulsory. Nevertheless at least 
the majority of abstentions should be taken as expression of opposition. 
It seems that the extraordinarily high percentages of votes in favor of the 
government aroused suspicion even among the docile Germans and appar- 
ently a strong minority of voters was not mistaken in appraising as merely 
a hollow echo a plebiscite which was stripped entirely of its democratic 
ingredients. 
THE LEGISLATIVE PROCESS 


A statute passed in the Third Reich is no longer the untrammelled ex- 
pression of popular will manifested by freely chosen representatives or by 
general popular votes. It is rather the command of the leader under the 
dogmatic assumption that the Fiihrer’s wisdom monopolizes and antici- 
pates the popular will. Lawyers unbiased by the mystical rigamarole are 
unable to express this magic or charismatic doctrine in understandable 
legal terms. 

In practice the normal type of legislation is the government decree 
(Regierungsgesetz) which is indiscriminately applied to all kinds of legis- 
lative acts whether they establish general and permanent rules of law or 
regulate only particular cases of limited application. The customary dis- 
tinction between formal statutory law, subject to parliamentay participa- 
tion even if the content is no general rule but a political measure, and ma- 
terial statutory law, meaning the establishment of general rules of law 
which are not necessarily subject to parliamentary participation is aban- 
doned while the traditional formalities of publication (Verkiindung) and 
promulgation (Ausfertigung) are still observed. Every government decree 
is signed by the Chancellor and countersigned by the minister to whose 
departmental functions the act materially belongs (federfiihrender Reichs- 

87 In the plebiscite taken on the Locarno Treaty the official ballot paper contained no space 
for a negative vote, but only for “yes.” It was generally presumed by the voters that un- 
marked ballot papers would be counted as “‘no”’ since the official instructions had deliberately 
avoided any indication of how to reject the proposal. Such papers were, however, counted as 
affirmative. The number of such papers left blank was never published. Foreign reporters 


observing the procedure in the polling stations testified to the very considerable number of 
such manifestations of “no.” 
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minister). Decrees of particular importance are signed by the entire cabi- 
net. The legislative jurisdiction of the government is exercised regardless 
both of the powers re-delegated to the Lander and of the nominally pre- 
served powers of the Reichstag. It has been mentioned already that the 
distinction between ordinary law and organic law is completely obliterated 
because the Enabling Act and the Reconstruction Act conferred upon the 
Reich government the amending power without limitations. The legisla- 
tive power of the cabinet also embraces the budget and the money borrow- 
ing function.** It may be added that the third method of legislation pro- 
vided for by the Weimar Constitution, namely a referendum inaugurated 
by popular initiative, has become obsolete because any combination of 
voters for political purposes not sponsored by the government is punish- 
able as unlawful organization of a political party. Summing up the pres- 
ent situation, then, it is obvious that instead of the separation of legisla- 
tive and executive functions deemed essential for constitutional govern- 
ment there is a complete concentration of powers in the hands of the gov- 
ernment. Concomitantly the guarantees of individual or subjective rights 
of the individual towards the state are a matter of the liberalistic past and 
justly so because psychologically the separation of powers implies the rec- 
ognition of individual or subjective rights which are no longer compatible 
with the totalitarian state. 


THE ORDINANCE MAKING POWER 


The technique of legislation has undergone a complete change. The 
statute is no longer immediately applicable in practice, but indicates only 
the general policy of the bill in very broad and not infrequently flamboy- 
ant terms while the detailed regulation and practical application are left 
to the ordinance making power. Hence, the unprecedented growth of 
ordinances, both in volume and importance. The line of demarcation be- 
tween legislative and ordinance making powers is more or less obliterated. 
In consequence thereof the distinction between “statutory ordinances,” 
establishing general rules of law under explicit delegation by the statute, 

*’ Weimar Constitution, Arts. 85-2, 87. A special provision covering these powers was 
inserted in the Enabling Act of 1933 for solving a problem of constitutional law hotly debated 
prior to the seizure of power by the National Socialists. Particularly the Board of Control of 
the Public Indebtedness (Reichsschuldenverwaltung) had maintained that for the enactment 
of the budget and for credit transactions a formal act of the Reichstag was needed and that an 
ordinance of the Reich President on the basis of Art. 48 was insufficient. On the important 
constitutional problem of whether certain articles of the Constitution enjoyed “immunity from 


dictatorial interference” (dikaturfest), see Anschiitz, Die Verfassung des Deutschen Reichs 
287, 441 (1933); see also the act of May 5, 1932 (RGB. I, 191). 
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the limits of which are to be carefully observed, and mere “administrative 
instructions,” has become meaningless because both emanate from the 
same source, namely the government decree. It would be erroneous to 
assume that thereby the hierarchy of the sources of the law was simplified. 
On the contrary the wide use of the ordinance making power by numerous 
delegated and overlapping authorities is confusing, and the lack of cer- 
tainty in jurisdiction makes business life in Germany increasingly diffi- 
cult. 

In view of the fact that during the initial period of the “national revolu- 
tion” many measures were taken, particularly by the Lander govern- 
ments, for which no juridical basis existed, a sweeping Indemnity Act was 
necessary.*® This act legalizing revolutionary lawlessness may be likened 
systematically to the famous act “concerning the measures of self-defence 
of the state” of July, 1934, a unique piece of self-justification which 
“normalized” the crude illegalities committed by Hitler himself and his 
associates in the blood purge of June 30, 1934.° 

All powers of issuing ordinances are at present combined in the person 
of the Fiihrer and Chancellor who wields the old powers of the President 
in addition to the new powers as leader of the National Socialist Party.” 
Another very common type of ordinance is that on the basis of a statute 
which usually contains a delegation clause to the effect that executory or- 
dinances may be issued by the cabinet as a whole or by an individual min- 


ister.%* In general the limits of the ordinance are only those indicated by 
the general policy of the statute itself, a fact which makes the control of 
the ordinance-making power by the courts—occasionally remembered by 
National Socialist jurisprudence—wholly illusory. If ever a court were 
bold enough to invalidate an administrative act because wlira vires of the 


89 Gesetz iiber Rechtmissigkeit von Verordnungen und Verwaltungsakten of July 3, 1934, 
§ 2 (RGB. I, 530). 

9° Gesetz iiber Massnahmen der Staatsnotwehr of July 3, 1934 (RGB. I, 529). For details 
see Loewenstein, Law in the Third Reich, 45 Yale L. J. 779, 810 ff. (1936). 


% Gesetz iiber die Einheit von Partei und Staat of December 1, 1933 § 8 (RGB. I, 1060); 
frequently the ordinance-making power is delegated to the Deputy-Leader of the party. 


# General and unlimited powers to make ordinances are delegated to the Minister of the 
Interior by the Reconstruction Act § 5; to the Minister of Justice by the Unification of the 
Administration of Justice Act (Gesetz zur Uberleitung der Rechtspflege auf das Reich) of 
February 16, 1934 (RGB. I, 91); to the Prussian Minister President Goring in connection 
with the Four Years Plan of 1936. The Verordnung zur Durchfiihrung des Vier-Jahres-Plans 
of October 18, 1936 (RGB. I, 887) declares laconically: “I entrust the execution of the Four 
Years Plan to the Minister President Géring. He has the power to issue general orders and 
administrative instructions.” This important plan which cuts deeply into the economic struc- 
ture of private capitalism is not even disguised as a formal act. 
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delegation, a new ordinance could make it valid ex tunc. Nothing illus- 
trates better the legalized arbitrariness which governs legal life in the 
Third Reich.% 


JUDICIAL POWER AND ADMINISTRATION OF JUSTICE 

For obvious reasons no room is left for judicial review of statutes. No 
constitutional charter exists by which the legality of the individual legisla- 
tive act can be measured. The law as a command of the Leader does not 
brook the control involved in judicial review. Any law emanating from 
the government is unchallengeable both formally and substantially. The 
same is true of the few acts passed by the Reichstag. The only remaining 
test of validity is found in the principle of lex posterior derogat legi priori, 
which guarantees once and for all the legality of the subsequent statute as 
against a preceding one and the constitution itself. 

This legal situation could not fail to affect fundamentally the position 
of the judiciary branch within the state. No longer are the judicial func- 
tions well protected against the combined executive and legislative powers. 
Independence of judicial administration is superseded by political sub- 
servience to the law as the command of the Leader. The decision of the 
magistrate or court is to serve exclusively the political will of the state as 
expressed in the Leader’s command.” Since the law and the discretionary 
will of the Fiihrer are identical, the fundamental tenet of Article 102 of the 
constitution: “Judges are subject only to the law” is not formally affected 
because the judge in obeying the law obeys the Leader’s command. Yet 
the position of the judiciary is deeply uprooted since the independence of 
judges and the life tenure of office has been virtually abrogated by the 
new regulations concerning public servants.°> Thus the postulate of jus- 
tice according to law is fulfilled to the letter when it is realized that the law 
is the will of one human man alone and that justice is no longer shaped in 
conformity with the ethical standards of public opinion, because public 
opinion is molded by the few at the top. 

The most incisive transformation of the organization of the courts and 
judicial administration consists in the transfer of judicial sovereignty 
(Justizhoheit) from the Linder to the Reich. In the place of the former 

% See in this connection, the act of December 13, 1934 withdrawing all lawsuits involving 
the legality of revolutionary “actions” on the part of public officials or private persons from 
the ordinary courts and transferring them to the Minister of the Interior who settles them 


without appeal. Gesetz iiber den Ausgleich biirgerlicher Rechtsstreitigkeiten of December 13, 
1934 (RGB. I, 1235); see Loewenstein, Law in the Third Reich, 45 Yale L. J. 779, 807 (1936). 


% Meissner-Kaisenberg, Staats- und Verwaltungsrecht im Dritten Reich 282 (1935). 
% See p. 566 infra. 
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Departments of Justice of the various Lander, at present delegates of the 
Reich-Ministry of Justice hold office in the capitals of the former Lander. 
All judicial officers are officials of the Reich and no longer of the Lander.” 

In the ordinary jurisdiction of the courts surprisingly little was changed. 
On the other hand not a few special courts, mainly for protection of the 
regime against its enemies, have been established in which curtailing of the 
customary guarantees of due process is characteristic.” In addition, the 
new feudalistic tendencies of creating separate “estates” and guilds of the 
various professions and crafts are responsible for the emergence of mani- 
fold professional and “honor” courts.** The most serious competition of 
the ordinary courts, however, arises in the party courts which create a 
separate law for party members.” 


CIVIL SERVICE 


The politically neutral civil service, together with the army, was the 
pillar of the German state although under the Empire it was to some ex- 
tent an instrument of the ruling classes and at least in its higher ranks, re- 
cruited its members largely from among them. The German civil service 
was justly renowned for its administrative efficiency on the basis of special 
training and general examinations. The Republic was intent upon main- 
taining the tradition of political neutrality and devotion to the office 
among the public officials. The number of men gaining access to the serv- 
ice by means of political patronage was not excessive. National Socialism 
uprooting the tradition deliberately converted the civil service into an in- 
strument of political domination. Unconditional defense of the political 
aims of the regime now takes precedence over objective administrative 
efficiency. The German official of today swears loyalty no longer to the 
abstract notion of the state or the fulfilment of his duties, but he pledges 
personal allegiance and unreserved obedience to the person of the Fiihrer 
himself. No longer is technical qualification for the office the exclusive 
condition of appointment, but proof of political reliability is equally and in 

% Compare the gradual development in the following statutes: 1., 2., and 3. Gesetz zur 
Uberleitung der Rechtspflege auf des Reich of February 16, of December 5, 1934, and of 
January 24, 1935 (RGB. (1934) I, 91, 1214; id. (1935) I, 68). 

97 The most notorious among them is the Peoples Court (Volksgerichtshof), established by 
the act of April 24, 1933 art. III, § 1-5 (RGB. I, 345); see Loewenstein, Law in the Third 
Reich, 45 Yale L. J. 779, 808 (1936); by the act of April 14, 1936 (RGB. I, 369), these tri- 
bunals of the star chamber type were transformed into ordinary courts in the terms of the 


Judicature Act. The special courts (Sondergerichte) were established by Ordinance of March 
21, 1933 (RGB. I, 136). 


98 See Loewenstein, Law in the Third Reich, 45 Yale L. J. 779, 808, n. 104 (1936). 
9% Id. at 809. 
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practice even more important.'*? The new Public Officials Act of January 
26, 1937, declares in its first sentence: ‘““The German public official executes 
the will of the state and of the National Socialist Party.” The legal pre- 
text of the identity of state and party serves to cover the fact that the 
once politically neutral civil service has officially surrendered to the pat- 
ronage of the party to such an extent that at present no appointment, 
except for minor officials, is possible unless the applicant is a tested mem- 
ber of the party and has undergone special training in the party doctrine. 
The older officials are rapidly being replaced by party members. The 
membership card as technical qualification for office is responsible, ac- 
cording to reports of unbiased observers, for the decay of administrative 
efficiency in almost all walks of public life. Space again forbids any de- 
tailed description of the status of public officials in the Third Reich. It 
should be noted, however, that persons of non-German blood and those 
married to a partner of non-German blood are no longer eligible for 
office.** Furthermore, vested rights of the officials which have contributed 
so much both under the Empire and the Republic to the prestige and se- 
curity of the civil service are no longer recognized. Even the new Public 
Officials Act of 1937 which takes great pains to return at least on paper to 
the traditional concepts of the civil service contains so many political res- 
ervations and pitfalls that security of tenure continues to depend on politi- 
cal conformity. On the other hand the new act benefits from the relent- 
less process of weeding out the politically unreliable public officials dur- 
ing the last years. Since judges and academic teachers are equally sub- 
jected to the requirements of civil service it is obvious that political relia- 
bility of no category of officials escapes a continuous scrutiny. Thus one 
of the main objectives in stabilizing the regime is reached in that public 
officials are made political tools. It should be added that the number of 
administrative offices and beneficiaries of party and state have inordi- 
nately increased under the totalitarian Third Reich. 


PARTY AND STATE 
After the establishment of the leadership principle and the attendant 
abolition of the separation of powers, perhaps the most momentous con- 
stitutional development of the Third Reich is the fusion between party 
and state, achieved legally by the technique of the single party state. The 
100 Gesetz iiber die Wiederherstellung des Berufsbeamtentums of April 7, 1933, § 4 (RGB. 
I, 175); Gesetz zur Anderung von Vorschriften auf dem Gebiet des allgemeinen Beamten-, 


des Besoldungs- und des Versorgungswesens of June 30, 1933, § 3 (RGB. I, 433), now con- 
solidated in the Public Officials Act of January 26, 1937 (RGB. I, 39). 


tr Act of June 30, 1933, § 1a alinea 3 (RGB. I, 433); Public Officials Act of 1937, § 25. 
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rise of the National Socialist movement from a small political group to the 
strongest party in the elections of July, 1932, is too well known to be re- 
peated here. The National Socialists emerged from the elections of March, 
1933, With the ambition of being the exclusive link between state and na- 
tion, fulfilling the trichotonomous concept of the National Socialist doc- 
trine. This ambition was realized in the dissolution and prohibition of all 
other political parties, accomplished immediately after the rupture of the 
coalition cabinet. Maintenance of a dissolved party or formation of a new 
party became treason.'** Subsequently the Act on the Unity of Party and 
State of December 1, 1933,"° established by force of law the monopoly of 
the National Socialist Party within the state. The party was declared a 
public corporation and given far-reaching privileges of exemption from the 
general laws. The unofficial special courts for party members were legally 
recognized as judicial agencies of the state; the ordinary authorities of 
the state were bound to assist party officials in the exercise of their func- 
tions. A special Deputy Leader in party matters was appointed who is an 
ex-officio member of the cabinet. The entire area of the Reich was covered 
by the most elaborate administrative machinery of the party, divided into 
provinces (Gau), districts (Kreis) and local units (Ortsgruppe). In addi- 
tion to the party proper and its affiliated official organizations such as 
SA (Storm Troopers), SS (Special Guards), National Socialist Women’s 
Organization and the all encompassing Hitler-Youth, the party touches 
with its countless professional and social groups of vast dimensions all 
layers of the population.'** Perhaps never before has the German genius 
of organization scored a higher triumph. Those still outside of the party 
organizations or of the party controlled professional estates or guilds are 
miserable outcasts. The party and its affiliated organizations enjoy the 
special protection of the law." 

The most efficient method, however, of permeating the entire fabric of 
the state with national social spirit is that of co-ordinating party officials 
with the administrative offices of the state. The party controls and in- 
fluences the administrative authorities by special party superintendents 
or agents (Amtswalter) who not only supervise the ordinary officials, but 


102 Gesetz iiber die Neubilding politischer Parteien of July 14, 1933 (RGB. I, 479). 

+3 Gesetz iiber die Einheit von Partei und Staat of December 1, 1933 (RGB. I, 1016). 

4 For example, the German Labor Front, The Federation of National Socialist German 
Lawyers, and the Reich Federation of Public Officials. 

105 Gesetz gegen heimtiickische Angriffe auf Partei und Staat und zum Schutze der Partei- 
uniformen of December 28, 1934 (RGB. I, 1269) which punishes “utterances likely to under- 


mine the confidence of the people in the political leadership.” Manifestations of party sym- 
bolism such as uniforms, badges, swastikas, and flags are equally protected. 
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also perform directly administrative functions.’ While thus state and 
party are linked together it is unavoidable that the interference of the 
party in the administration results in friction and a waste of energy which 
render the administrative system of the Third Reich both complicated 
and monstrously extravagant. Perhaps the German genius for organiza- 
tion overreaches itself. On the other hand, the powers of the lower party 
bureaucracy are in actual practice beyond control. The result is a good 
deal of divergence in administration which the central party authorities 
are frequently unable to rectify. 

Similarly the party invaded the dominion of communal government. 
The Municipal Government Act of 1935, another organic statute of the 
Third Reich,’*? evidently attempts to square the circle by proclaiming 
that “municipal administration is to be self government while at the same 
time establishing conformity with the political aims of the government 
(Staatsfiihrung).”” The democratic-parliamentarian form of municipal 
government is abolished. The mayor (Biirgermeister) and associates of 
the mayor (Beigeordnete) are appointed by the government of the Land.’ 
For special interests of the party the “delegate commissioner of the Na- 
tional Socialist Party” is appointed by the Deputy-Leader of the party.?* 
The delegate-commissioner’s consent is necessary for appointment and 
dismissal of the mayor, the associates of the mayor, and the town coun- 


cilors"° and the enactment of the municipal charter." Needless to say 
the leadership principle also dominates the municipal sphere and that no 
trace of popular elections is left. It should be noted, however, that the 
old pattern of official honesty and efficiency has been less revolutionized 
in municipal administration than in the administration of the state itself 
because the power of public opinion, even if it is silent, is more effective in 
the neighborly atmosphere. 


1 The duplication of frequently overlapping functions is revealed for example in the 
fact that the Minister of Nutrition also holds personally the office of the National Leader of 
the German Farmers (Reichsbauernfiihrer) and he is simultaneously Chief of the Farm Board 
of the party. In the highest administrative units the identity of state and party is further 
evidenced in that the leaders of the provinces (Gauleiter) hold the office of Reich Regent or, 
in Prussia, of Provincial Governor (Oberprisident). 

7 Deutsche Gemeindeordnung of January 30, 1935, § 2 (RGB. I, 49). 

108 Jd. at § alinea 2. 

109 Td. at § 118. The ordinance of the Deputy Leader of March 26, 1935 (RGB. I, 470) de- 
crees that the “delegate-commissioners” of the party are to be appointed by the provincial 
leader of the party (Gauleiter). Delegates are usually the district managers of the party. 

me Td. at §§ 41, 45, 51, 54. 

m™ Td. at § 33. 
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CITIZENSHIP 


Citizenship in the Third Reich has been fundamentally affected by the 
suppression of the statehood of the Linder, by the fight against the op- 
position—officially named “enemies of the state” and last by the racial 
legislation. 

When sovereignty passed from the Linder to the Reich no room was 
left for citizenship in the individual Land. At present only uniform na- 
tionality as citizens of the Reich exists.“* The Linder authorities handle 
matters concerning nationality in the name of and by delegation from the 
Reich. Naturalization is dependent on the consent of the Minister of 
Interior. 

Naturalization granted between November 9, 1918, and January 30, 
1933, may be revoked if the citizen is deemed “undesirable,” mainly for 
political or racial reasons."*5 In addition, German nationals residing abroad 
may be deprived of citizenship if their conduct is deemed detrimental to 
German interests or if they refuse to return on request. At the same time 
confiscation of the property of such persons is permissible. On the basis of 
these provisions a considerable number of German nationals have been de- 
prived of their citizenship, particularly non-Aryans naturalized after 1918, 
and political dissenters. On the other hand, many foreigners who have 
served the interests of the party, especially refugees and sympathizers 
from Austria and Czechoslovakia have been rewarded with citizenship.™ 

The Reich Citizenship Act of 1935,""5 one of the ““Niiremberg laws” and 
again an organic statute of the Third Reich, introduced the subtle distinc- 
tion between citizens (Reichsbiirger) and nationals (Staatsangehdrige). 
Only a national of “German or racially similar blood who proves by his 
behavior that he is willing and capable of serving loyally the German na- 
tional state” is a citizen."* Citizenship is acquired by getting the formal 
citizenship-certificate (Reichsbiirger-Brief). Only citizens are qualified to 
exercise fully all political rights. On the other hand, German subjects or 
nationals are described as those “who being members of the protective 

"2 This internationally as well as nationally important innovation is hidden in the Ordi- 
nance of February 5, 1934 (RGB. I, 8s). 


3 Gesetz iiber den Widerruf von Einbiirgerungen und Aberkennung der Staatsangehirig- 
keit of July 14, 1933, § 1 (RGB. I, 480). 

4 Several persons convicted of high treason by Czechoslovakian courts were “elected”’ 
to the Reichstag in 1936. A special act of February 27, 1936 (RGB. I, 127) admitted natural- 
ized foreigners even to the career of a judge although they need not comply with the internal 
requirement of training and admission. 

"us Reichsbiirgergesetz of September 15, 1935 (RGB. I, 1146). 

m6 Jd. at § 2. 
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union of the German Reich are accordingly under special obligations to- 
wards the same.”™’ By this act, all Jews are deprived of citizenship.™* 

As would be expected the distinction between citizens and nationals 
serves exclusively the purpose of anti-semitic discrimination. Evidently 
it was impossible to apply the vague terminology of the statute to any 
special category of persons except non-Aryans. Hence, all persons are citi- 
zens at present who possessed the right to vote when the act was passed.” 
To treat Germans, other than Jews, as second-rate citizens if such a divi- 
sion for political reasons were feasible would gravely have endangered the 
pretended unity of the German nation and widened the existing cleavage 
between party members and ordinary citizens. Thus the much advertised 
distinction between citizens and nationals is no more than another stroke 
of legalized anti-semitism. 


IV. CONCLUSIONS 

In appraising the system of constitutional law which National Social- 
ism has created during the first four years of powers, the foreign observer 
is naturally influenced by his concepts of legal values and knowledge of 
history. At this stage, the verdict of history on the Third Reich can 
hardly be anticipated. Perhaps National Socialism is to be credited with 
having inaugurated a new type of government. Perhaps, and this is more 
likely, the ultimate purposes of nationalism, a new social stratification and 
racial eugenics, will appear ephemeral aims, not deserving the fanatical 
energy expended on them, when measured by the attendant loss of per- 
manent values of freedom, human dignity and personal self-realization. 
At any rate, the speculative nature of such possible evaluations may not 
preclude the constitutional lawyer from venturing some general conclu- 
sions on his own field. 

Even without a fixed fundamental charter the structural organization 
of the Third Reich presents itself as an all-encompassing and jointless sys- 
tem of constitutional law which is admirably suited to serving the totali- 
tarian ambitions of the regime. Although artificially created and force- 
fully superimposed, it incorporates many of the inherent traits of a na- 
tion whose legal tradition has been strangely affected by such mutually 
exclusive concepts as romanticism and positivism. Reverence for the 
omnipotence of the super-personal state and subservience to authority 

u7 Id. at §r. 


"8 For the legal definition of the term “Jew” see Executory Ordinance of November 14, 
1935, § 5 (RGB. I, 1333). On the very complicated ““Niiremberg laws” see Loewenstein, Law 
in the Third Reich, 45 Yale L. J. 779, 796 (1936). 


™9 See, however, note 76 supra. 
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are so deeply engraved in the German character that the contradiction be- 
tween “Leader’s command” and the majesty of objective law is reatlily ac- 
cepted. The brief interlude of the Republic between two authoritarian 
regimes has evidently left no traces on the consciousness of the public. 
Loss of liberty is compensated for by the gratifying interest of party and 
state in the well-being of the humblest citizen. In addition, it must be 
granted that the constitutional technique of the regime has thus far been 
serviceable in the attainment of the more obvious aims such as practical 
anti-semitism, restoration of the military traditions, and transfer of the 
vast emoluments of party and state to the new social stratum of the party 
bureaucracy recruited mainly from the dispossessed middle classes. Fur- 
thermore, the regime travels fast on the road to a more remote destina- 
tion, namely, to where private capitalism and state capitalism converge. 


Here perhaps only spade work is done for the heir apparent, state social- 
ism. 


Yet the observer cannot but notice some fissures in the seemingly solid 
facade of the Third Reich. It is difficult to see how in the long run the 
radical elimination of the intermediary agencies between the citizens and 
the central government will satisfy the inherent needs of modern states 
for administrative decentralization while still preserving political unity. 
The connecting links supplied by Lander, which were essentially cultural 
units, are not missed, at least for the time being, because the party fills 


the need. But it is open to doubt whether the party, admirably organized 
as it is, will in the last analysis respond to the intellectual habits of a na- 
tion whose national gregariousness has not prevented social multiformity. 
Whenever the single party disintegrates or disappears, the inordinate cen- 
tralization may prove detrimental to political unity. 

Another danger lies in the development of the party itself. Unlike the 
state in the development of Russian bolshevism, the state in Germany was 
compelled by the marriage to the party to surrender many of its powers. 
In the deliberate subordination of the civil service to the party, another 
pillar of the constitutional edifice has been hollowed out ready to fall 
whenever the party disintegrates or disappears. Through the totalitarian 
tasks of the state the party has increased numerically to such an extent 
that it is no longer a revolutionary élite. On the contrary it has become a 
heterogeneous mass of men materially interested in the maintenance of 
the spoils. Industrialists now wear the party badge as well as the “old 
fighters.” Since influence in the state is obtainable only through the party, 
opportunists outnumber the genuine loyalists. What little of ideological 
ingredients the party contained when conquering the state as a revolu- 
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tionary minority has undergone the seductions of four years of undisputed 
power. Conflicting interests within the pretended homogeneity are only 
temporarily compromised without being definitely conciliated. Revolu- 
tionary purges too easily become dangerously repetitious. Since the iden- 
tity of party and state is a fact of which National Socialism is proud, this 
imperfect integration of the unwieldy elements cannot but ultimately 
affect the political and administrative apparatus of the state itself. 

What appears at the present moment as the strength of the system, 
namely that it rests on the rock-bed of a mass party may easily become 
its weakness in spite or because of the ever-increasing numbers of party 
beneficiaries. In addition, the artificial division of the nation into neo- 
feudalistic groups, estates, and guilds is not entirely devoid of danger. 
Thus far this efficient device for totalitarian control of economic and in- 
tellectual life has not outgrown its original purpose. 

Another weakness of the system is visible at the top. Even a genius of 
Napoleonic caliber is unable to cope with the technological demands of the 
modern state. In spite of rather hectic efforts to train future “leaders,” the 
Third Reich lacks creativeness in renewing the leadership personnel whose 
function is to transform the political impulses of the Fiihrer into adminis- 
trative realities. To maintain the former associates in the key positions 
of the state for the sake of their political merits in the past has not pro- 
moted administrative efficiency. The Fiihrer has been all the more un- 
willing to overcome this danger of petrification inherent in all dictator- 
ships because in his code of ethics loyalty stands for professional knowl- 
edge and political reliability for expert advice. No machinery exists for 
changing the uppermost layer. As a selective process the party by its 
very nature is decidedly inferior to parliament or the civil service. The 
leadership hierarchy, with its mystical notions of infallibility discourages 
rational selection. 

Finally there is a tangible disadvantage in the constitutional structure 
of the Third Reich. The leadership principle operates perfectly from the 
top down to the base of the social pyramid, but no mechanism exists 
which carries the opinions and reactions of the masses up to the apex of 
leadership. While the leaders succeed in moulding the masses by the 
mechanism of domination they are impervious to influences moving from 
below to the summit. The leadership principle itself causes the complete 
isolation of the leaders from those whom they lead. There is no such thing 
as “leadership-democracy” as proclaimed by National Socialism. Conse- 
quently during these four years the regime has become rigid and un- 
pliant. The emotional enthusiasm of the masses which is so masterfully 
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handled by the technicians in rhetoric of the regime strikes the observer 
frequently as unreal and ghostly. 

But even the density and accumulation of such ominous foreshadow- 
ings indicate no immediate consequences for the stability of the regime. 
On the contrary, the congruity between the methods of domination and 
the national character may, in the long run, lead to a normalization of the 
regime of which there are at present no visible signs. The essential justi- 
fication of any political system is that of reflecting the norm of the nation- 
al traditions and of maintaining the equilibrium of social forces. Dictator- 
ships are usually incapable of normalization. National Socialism in its 
present aspect is certainly the most thoroughgoing organization of social 
life, the most omnipotent leviathan, in Hobbes’ phrase, known in modern 
history. Paradoxically it is the most notable feature of the Third Reich 
that it has succeeded in organizing arbitrariness in the form of law. The 
German nation, by the mystical alchemy of its spirit adores organization 
and efficiency , but it is doubtful whether organization for its own sake and 
as an end in itself without the vitalization of absolute values will be able 
to withstand the serious strain which the future holds in store. 





THE MYTH OF STRICT FORECLOSURE 


SHELDON TEFFT* 


YTHS in the field of mortgages are many and striking. One of 
the most striking is the assumption of American students that 


the English chancellor left the mortgagor virtually unprotected 
from his mortgagee. It is not difficult to find the reasons for this assump- 
tion. In the colonial period of the country the Court of Chancery was in 
great disrepute.’ Time has removed much of the prejudice against 
doctrines of the chancellor, but in the field of mortgages the prejudice has 
continued. First, the English system of mortgages seems very primitive 
to American students. The struggle of junior mortgages to obtain the 
status of legal charges has confirmed the tradition that the English 
system of mortgages was very slow in developing, and the hocus-pocus of 
the long-term lease by which, under the 1925 legislation,? the second 
mortgage emerged as a legal charge tended to confirm the prejudice. 
Surely under a system so primitive mortgagors could not have been 
adequately protected! 

The second reason for the prejudice is based upon the history of the 
American law of mortgages. For more than a century the trend of the 
American law has been toward greater protection for the debtor. Judges 
and legislators have joined in the effort to improve the position of the 
mortgagor and yet, as the débAcle of the last decade shows, the present 
American system leaves the mortgagor without adequate protection. 
The position of mortgagors who did not have the benefit of the century’s 
improvements must have been miserable indeed. 

But plausible though the argument is, it is unsound. As Professor 
Maitland told his students at Cambridge, it is not safe to rely upon the 
form of the English mortgage for it is “one long suppressio veri and 
suggestio falsi.”’ 

The unsoundness of the argument is apparent if one considers the 
developments in the English mortgage law during the past century and 

* Associate Professor of Law, University of Chicago Law School. Mr. Maurice Rosenfield, 
student at the University of Chicago Law School, assisted in the preparation of this article. 

* Pound, The Place of Judge Story in the Making of American Law, 48 Am. L. Rev. 676, 
695-96 (1914). 

2 Law of Property Act (1925), 15 Geo. V, c. 20, §§ 85, 86. 

3 Maitland, Lectures on Equity 269 (1909). 

575 





576 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the present position of English mortgagors. The last century brought 
many changes designed to enlarge rather than to curb the powers of 
mortgagees and yet the books are not full of instances of the overreaching 
of mortgagors. Even though the political power in England has passed 
more and more from the moneyed classes the English legislation con- 
tinues to be designed to increase rather than to curb the powers of 
mortgagees. England has had its economic “crisis” and has come through 
the period without a foreclosure crisis and without a demand for legis- 
lation to relieve mortgagors, even though there were modern English 
precedents for moratoria legislation. Moreover, the maturity of English 
mortgages continues to be fixed as a matter of course at six months from 
the date of execution.’ Today, as for at least a century, practically every 
English mortgage (except of course those executed within the preceding 
six months) is in default and can be foreclosed if the holder so elects. If 
the English mortgagor were not reasonably protected against overreach- 
ing it is unthinkable that he should have acquiesced for more than a 
century in the practice of fixing maturity at six months.° 

The thesis of this essay is that English mortgagors at the beginning of 
the nineteenth century were better protected against overreaching than 
under the system which has been developed in the most liberal American 
institution. It is proposed, first, to consider the remedies available to the 


English mortgagee at the beginning of the nineteenth century, and to 
sketch the developments of those institutions down to the present ; second- 
ly, to sketch the remedies of American mortgagees; and finally on the basis 
of this comparison to venture suggestions for changes in the American 
law of mortgages which can be made without unduly restricting mort- 
gagees, and which should be made if mortgagors are to be adequately 
protected. 


FORECLOSURE 


American students are familiar with the history of the remedy of fore- 
closure which the English chancellor developed to relieve mortgagees 


4 See Increase of Rent and Mortgage Interest (Restrictions) Act (1920), 10 & 11 Geo. V, 
c. 17. 


5 2 Davidson, Precedents and Forms in Conveyancing pt. 2, 564 (3d ed. 1869). 


* The history of approved investments for trust funds may shed light upon the position of 
the English mortgagee. Before 1785 a real estate mortgage was deemed a proper security for 
the investment of trust funds. In Ex parte Cathorpe, 1 Cox Eq. 182 (1785), Lord Thurlow 
struck the real estate mortgage off the approved list and limited trustees to investment in con- 
sols. This continued to be the rule until 1859 when Parliament restored the real estate mortgage 
to the approved list. Law of Property and Trustees Relief Amendment (1859), 22 & 23 Vict., 
C. 33, § 32. Quaere do these rules reflect changes in the position of mortgagees, or merely the 
desire of the chancellor to support the market for consols? 
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after the development of the equity of redemption. Americans commonly 
assume, however, that foreclosure was a harsh and inequitable weapon 
which enabled mortgagees to take advantage of luckless mortgagors.’ 
Their reaction to the institution is indicated by the epithet which 
was used in America to describe the institution of foreclosure without a 
sale—namely, strict foreclosure.* Under the English practice the contrast 
is between “foreclosure” and “sale in lieu of foreclosure,” not between 
“strict foreclosure” and “foreclosure by sale” as in America.? The reason 
for the English usage is that foreclosure was not in any sense “strict.” 
The chancellor had been so zealous in his efforts to protect mortgagors 
and had devised so many safeguards for mortgagors that the remedy of 
foreclosure did not really foreclose. In England, therefore, the demand for 
reform in foreclosures came from morigagees, not mortgagors; the changes 
which were made by the courts and Parliament in the English law of 
foreclosure during the nineteenth century were designed to relieve 
mortgagees and not mortgagors. 

In the first place like other proceedings in chancery at this period a 
foreclosure was a slow and costly proceeding.’® But delays not common to 
chancery proceedings in general were a matter of course in foreclosures. 
The chancellor, having determined that the right of the mortgagor to 
redeem could not be barred by stipulations in the mortgage, was equally 
determined that it should not be barred by a decree in chancery until 
every opportunity had been given the mortgagor to protect his interest in 
the property. When, therefore, after the lapse of many months, the 
mortgagee had finally obtained a decree of foreclosure nisi, the proceeding 
was far from concluded. The matter was then referred to a master for an 
accounting. After the master had computed the balance due for principal, 
interest and costs, the mortgagor was allowed, as a matter of course, six 
months more in which to redeem." If, however, there were junior incum- 
brances upon the property it was customary to provide for additional 
successive redemption periods of three to six months for each of the junior 

7 Perine v. Dunn, 4 Johns. Ch. (N.Y.) 140, 143 (1819); Bolles v. Duff, 43 N.Y. 460, 474 
(1871); Jefferson v. Coleman, 110 Ind. 515 (1886); Bradley v. The Chester Valley R.R. Co., 


36 Pa. 141, 150 (1860); 2 Wiltsie, Mortgage Foreclosure § 901 (4th ed. 1927); 8 Carmody, New 
York Practice, pt. 2, § 1030 (1933). 


842 C. J., Mortgages § 1509, n. 53 (1927). The term “strict foreclosure” was used by 
Chancellor Kent in Perine v. Dunn, 4 Johns. Ch. (N.Y.) 140, 143 (1819). See also 4 Kent, Com- 
mentaries § 181 (14th ed. 1896) . 


* For the English usage see 2 Coote, Mortgages 1049 (oth ed. 1927). 
*° 9 Holdsworth, History of English Law 335 ff. (1926). 
« For the typical decree for foreclosure nisi see Seton, Decrees 139 (1830). 
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incumbrances.” Moreover so careful was the chancellor to protect the 
mortgagor’s interest that, upon a slight showing, he would extend the 
time within which the mortgagor might redeem."? In Edward v. Cunliffe™ 
which is frequently cited to illustrate this practice, the mortgagor obtained 
four separate extensions—the last one being granted even though the 
court had previously announced that the mortgagor had obtained his 
final indulgence. The result was that the mortgagor was allowed a period 
of twenty-four months after the date of the decree misi within which to 
redeem the property. 

Even after the final extension had expired the right to redeem con- 
tinued until the mortgagee obtained a second decree—a decree of fore- 
closure absolute."® By this decree the court declared that the mortgagor, 
having failed to exercise his right of redemption, was “absolutely debarred 
and foreclosed of and from all right, title, interest and equity of redemp- 
tion of, in and to the said mortgaged hereditaments.’”* Final, conclusive 
and decisive as this action appeared nevertheless the mortgagee was not 
yet in a position to enjoy the property. 

In the first place, the chancellor refused to take steps to put the mort- 
gagee into possession ;*? an action of ejectment was deemed adequate and 
the mortgagee had to resort to that unless the mortgagor or his tenant 
voluntarily surrendered possession upon demand. 

Secondly, even though the foreclosure decree was in name and in terms 


absolute the title of the mortgagee was not entirely free from the claim of 
the mortgagor. The solicitude of the chancellor for the mortgagor did not, 
in spite of the formal finality of a decree absolute, end with the granting 
of such a decree. Even after that decree was enrolled the proceedings 


might be reopened and the mortgagor given another accounting and 
another opportunity to redeem.”* 


™ Jd. at 157 and nn. 161 et seg.; 2 Spence, Equitable Jurisdiction 687 (1850). Under the 
modern English practice only one redemption period is allowed; see Fisher and Lightwood, 
Law of Mortgage 779 (7th ed. 1931). 

"3 Ismoord v. Claypool, 1 Rep. Ch. 262 (1666-67) (extension granted without conditions); 
Anonymous, Barn. Ch. 221 (1740); Eyre v. Hanson, 2 Beav. 478 (1840) (on condition of pay- 
ment of amount reported due for interest and costs); Holford v. Yate, 1 K. & J. 677 (1855) (on 
condition of payment of portion of interest in arrears). But some reason (though not a strong 
one) must be shown. Nanny v. Edwards, 4 Russ. 124 (1827). For Lord Eldon’s opinion of the 
undesirable consequences of the practice see Novosielski v. Wakefield, 17 Ves. Jr. 417, 418 
(1811) and 2 Maddock, Chancery Practice 492 (4th Am. ed. 1832). 

41 Madd. 287 (1816). 

8 Senhouse v. Earl, 2 Ves. Sr. 450 (1752). 


6 Seton, Decrees 143 (1830). 11 Jd. at 140, citing Sutton v. Stone, 2 Atk. ror (1740). 
*® Burgh v. Langton, 5 Br. P. C. 213, 15 Vin. Abr. 476, 2 Eq. Cas. Abr. 609 (1724) (decree 
absolute opened after sixteen years); Jones v. Creswicke, 9 Sim. 304 (1839) and cases reported 
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So great was the protection accorded the mortgagor that a decree 
might be reopened not only against the mortgagee, but also as against a 
purchaser from the mortgagee."? Consequently the mortgagee could not 
safely contract to convey an unencumbered estate since a title based upon 
a foreclosure might be upset by the chancellor upon application of the 
mortgagor. His title, therefore, was not marketable until a consider- 
able period of time after the foreclosure and would not be forced upon a 
purchaser in a suit for specific performance.”® It was for this reason that 
in a later period, after powers of sale had been upheld, mortgagees who 
had obtained a decree of foreclosure absolute frequently found it desirable 
to exercise a power of sale in order to carry through a sale of the premises 
even though the exercise of the power opened the foreclosure.” 

Foreclosure was, then, not only slow, cumbersome, and costly; it fore- 
closed imperfectly. It is not surprising, therefore, that mortgagees should 
attempt to obtain substitutes for foreclosure as a means of barring the 
mortgagor’s interest in the security. One method that was designed to 
relieve mortgagees was the same method which in American jurisdictions 
has been all but universally adopted to protect mortgagors from the 
harshness of “strict” foreclosure. This was a sale before a master of the 


therein. In some Canadian cases foreclosure decrees have been opened even after a “Torrens 


Act” certificate of title has been issued: Falconbridge, Mortgages 418 (2d ed. 1931). Upon 
opening a foreclosure the usual standards for taking accounts against a mortgagee in possession 
were sometimes relaxed. Williams v. Box, 24 Manitoba 31 (1913). Cf. Parkinson v. Hanbury, 
L.R. 2 H.L. 1 (1867) (one in possession under purchase based upon a defective exercise of power 
of sale was not required to account as a mortgagee in possession); Anchor Trust Co. v. Bell, 
[1926] Ch. 805, 826. 


19 Campbell v. Holyland, 7 Ch. D. 166 (1876). Because of this rule Prof. Maitland advised 
his students at Cambridge that “one is not very safe in purchasing a foreclosed estate, and 
owing to this meddlesome equity foreclosure is not a procedure upon which prudent mortgagees 
will place much of their reliance.” Maitland, Lectures on Equity 273 (1920). 


2° A case precisely in point has not been found. This would seem to follow from Campbell 
v. Holyland, 7 Ch. D. 166 (1876). See 1 Dart, Vendors and Purchasers 412 (8th ed. 1929). 
Compare the contrary opinion of Coventry which was based upon the assumption that a fore- 
closure decree would not be reopened as against a purchaser. 2 Powell, Mortgages 1002, 1006, 
n. I (6th ed. 1826); Jn re Power and Carton’s Contract, 25 Ch. D. (Ir.) 459 (1890) (where under 
special circumstances a purchaser was required to accept a title based on a foreclosure); Watson 
v. Marston, 4 DeG. M. & G. 230 (1853) (where a purchaser who expected a title based upon 
the exercise of a power of sale was not required to accept a title based upon a foreclosure). In 
some cases mortgagees who had foreclosed attempted to avoid the possibility that the decree 
would be re-opened by obtaining a transfer of the equity of redemption. See 1 Powell, Mort- 
gages 306, n. F (6th ed. 1828). Compare the Illinois “quick redemption” practice described in 
Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 541 (1936). 


* Stevens v. Theatres Ltd., [1903] 1 Ch. 857 and comment thereon in 47 Sol. J. 564 (1903). 
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court in lieu of a decree of foreclosure absolute.” A sale by the court was, 
from the point of view of the mortgagee, much superior to a foreclosure.” 
In the first place the sale would not normally be postponed at the request 
of the mortgagor. Secondly, though the chancellor would refuse confirma- 
tion of a sale if the bid were advanced,” once a sale had been confirmed 
the successful purchaser would obtain an indefeasible title and the 
mortgagor would be limited to the surplus, if any, which remained after 
the account for principal, interest and costs had been satisfied out of the 
purchase price. If the price obtained was less than the amount due, the 
mortgagee enjoyed the additional advantage of being able to get a judg- 
ment at law for the deficiency without opening the foreclosure. From 
these points of view a sale in lieu of foreclosure, then, was much superior 
to foreclosure. But under the practice of the early nineteenth century a 
sale in lieu of foreclosure was not granted as a matter of course. In a few 
special cases such relief was sometimes given, but in the ordinary case the 
mortgagee had to be content with the inconvenient and inefficient remedy 
of foreclosure.27 Not until Parliament came to the assistance of mort- 
gagees in 1852 could the English mortgagee generally obtain a decree of 
sale in lieu of foreclosure.* It should be noted, however, that even in 
those cases in which a sale was ordered the mortgagee was not, save 
in the most unusual case, permitted to purchase at the sale.*? The mort- 
gagee could not, then, get the property for a price which he was willing to 
bid; and a sale was not sought, therefore, by a mortgagee unless he was 
willing to let the property go for a price obtainable from third parties. 

Another substitute for a suit to foreclose was the exercise of a power of 
sale. In pursuance of authority given in the mortgage deed the mortgagee 
sold the property free from the interest of the mortgagor, applied the 

* For the earlier English practice see Coote, Mortgages 493 (3d ed. 1850); 42 C. J., Mort- 
gages § 1511, n. 92 (1927); Lansing v. Goelet, 9 Cowen 346, 370 ff. (1827). 

23 2 Powell, Mortgages 1016, n. T (6th ed. 1828). 


24 See 2 Daniell, Chancery Practice 1208 (2d ed. 1845); Sugden, Vendors and Purchasers 
59 (8th ed. 1830); 2 Dart, Vendor and Purchaser 988 (8th ed. 1929). The practice of opening 
biddings was abolished by The Sale of Land by Auction Act 1867, 30 & 31 Vict., c. 48 § 7. 

2s See Perry v. Barker, 13 Ves. 198 (1806). 

%* See note 64 infra. 

27 Coote, Mortgages 493 (3d ed. 1850); 42 C. J., Mortgages § 1511, n. 92 (1927); Adams, 
Equity 120 (3d Am. ed. 1855); Lansing v. Goelet, 9g Cowen (N.Y.) 346, 370 ff. (1827). 

#8 Chancery Procedure Amendment Act, 15 & 16 Vict., c. 86, § 48 (1852) replaced by Con- 
veyancing and Law of Property Act, 44 & 45 Vict., c. 41, § 25 (2) (1881) which has now been 
replaced by Law of Property Act, (1925) 15 Geo. V, c. 20, § gt (2). 

2° Turner, An English View of Mortgage Deficiency Judgments, 21 Va. L. Rev. 601, 604 
(1935). 
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proceeds of the sale upon the obligation, and paid over the surplus, if any, 
to the mortgagor. The power was very broad since the success of the plan 
depended upon the ability to give a purchaser at the sale a title free from 
the mortgagor’s equity of redemption. 

At first it was thought by many that such a power would fall necessarily 
within the ban of the chancellor against clogs on the right of redemption.*° 
Early in the nineteenth century, however, the power of sale was upheld 
and by the middle of the century had become a power customarily in- 
serted in an English mortgage.* 

The advantages to mortgagees of the exercise of the power of sale were 
many. It was simple and inexpensive. By a sale under the power the 
mortgagor’s right of redemption could be barred in short order.” If the 
price obtained was less than the amount due on the obligation, the mort- 
gagee could get a judgment for the deficiency without reopening the 
foreclosure.*3 But under no circumstances could the mortgagee, by exer- 
cising the power of sale, obtain the property for himself free from the right 
of the mortgagor to redeem.34 Consequently it was to the interest of the 
mortgagee as well as the mortgagor that the sale be so conducted that 
third persons would bid for the property. The mortgagee would really 
seek to interest third persons in the property; wide publicity would be 
given to the sale so that prospective purchasers would be attracted. Until 
a satisfactory sale could be negotiated the power would not be exercised, 
and the mortgagee would either wait or resort to a foreclosure action. 

The power of sale worked so well in practice that by Acts of Parliament 
an extensive statutory power of sale is now implied in the usual English 


3° The question is considered doubtful in 1 Powell, Mortgages 13 ff. (4th ed. 1799) and a 
power of sale is not included in the mortgage form recommended in the fourth edition of 
Powell. 

In the sixth edition of Powell, Coventry refers to the power of sale as a modern develop- 
ment. 2 Powell, Mortgages 961, n. A (6th ed. 1828). He includes in his precedents a form for 
a power of sale. 3 Powell, Mortgages 1111 (Rand’s 1828 ed.). See also 1 Powell, Mortgages 
12a, n. K (6th ed. 1828); Corder v. Morgan, 18 Ves. Jr. 344 (1811). 


# See 1 Coote, Mortgages 128 (1st ed. 1821) (where the former doubts are discussed and 
dismissed as groundless. A power of sale was not, however, included in the form suggested in 
the first edition of Coote). In Clark v. The Royal Panopticon, 4 Drew. 26, 30 (1857), the Vice 
Chancellor said that the practice of including a power of sale was not universal. 

» Maitland, Lectures on Equity 278 (1909); Farrar v. Farrars Ltd., 40 Ch. D. 395 (1888); 
Waring (Lord) v. London and Manchester Assurance Co., [1935] 1 Ch. 310 (bona fide con- 
tract); see 2 Coote, Mortgages 931 (oth ed. 1927). 

33 Rudge v. Richens, L. R. 8 C. P. 358 (1873). 

34 2 Coote, Mortgages 934 (oth ed. 1927). Robertson v. Norris, 1 Giff. 421 (1858)(mort- 


gagor permitted to redeem fifteen years after such sale); Martinson v. Clowes, 21 Ch. D. 857 
(1882) (even though no proof of inadequacy of price). 
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mortgage.** Today the exercise of a power of sale has all but supplanted 
an action for foreclosure as the means of barring the mortgagor’s interest 
in the security.* 

RENTS AND PROFITS 


Under the traditional English mortgage the mortgagee was entitled 
(qua mortgagee) to possession and to the rents and profits to be derived 
from the security.*7 When, however, the mortgagee of the nineteenth 
century had occasion to obtain either possession or rents and profits pend- 
ing foreclosure he encountered many difficulties. Even though it was 
conceded that the mortgagee might pursue his remedies concurrently, and 
in spite of the maxim that when equity assumed jurisdiction it would give 
full and complete relief, the chancellor would not aid the mortgagee to 
obtain possession or rents and profits either before or after a foreclosure 
decree. A writ of assistance was not available either before or, as has 
been shown, after the decree.** The mortgagor in possession was not 
required to account for the benefits derived from possession during the 
foreclosure suit,*® nor would the chancellor appoint a receiver to seques- 
trate the rents and profits for the benefit of a mortgagee.*° The reason 
given for each of these conclusions was that the legal remedies of the 
mortgagee were adequate. 

When one examines the remedies of the mortgagee at law in the light of 
the rules applied by the chancellor to mortgagees who pursued their 
legal remedies the adequacy appears “Pickwickian” and one is tempted to 
conclude that mortgagees were left to their legal remedies, even though 
inadequate, because the chancellor did not want mortgagors to be dis- 
turbed in the enjoyment of the security. True, the mortgagee might, even 
during the pendency of the suit for foreclosure, maintain ejectment against 
the mortgagor or tenants of the mortgagor whose leases were subordinate 
to the mortgage.“ Ejectment, however, though it led to specific relief, 

38 Law of Property Act (1925), 15 Geo. V, c. 20, § ror (1) (i), replacing Conveyancing Act 
(1881), 44 & 45 Vict., c. 41, § 19 (1); see also Lord Cranworth’s Act (1860) 23 & 24 Vict., c. 145. 


3 Turner, An English View of Mortgage Deficiency Judgments, 21 Va. L. Rev. 601, 604 
(1935). 


37 Keech v. Hall, 1 Doug. 21 (1778); Moss v. Gallimore, 1 Doug. 279 (1779). 


38 Seton, Decrees 140 (1830), citing Sutton v. Stone, 2 Atk. 100 (1740). An order for pos- 
session is now obtainable. Keith v. Day, L. R. 39 Ch. D. 452 (1888). 


39 Colman v. Duke of St. Albans, 3 Ves. Jr. 25 (1796) (even though the security was in- 
adequate). 

4° Berney v. Sewell, 1 J.&W. 647 (1820); Ackland v. Gravener, 31 Beav. 482 (1862). 
Under §25 (8) of the Judicature Act, (1873) 36 & 37 Vict., c. 66, a receiver may be appointed 
at the request of a legal mortgagee. See Tillett v. Nixon, L. R. 25 Ch. D. 238 (1883). 


4 Lockhart v. Hardy, 9 Beav. 349 (1846); Booth v. Booth, 2 Atk. 342 (1742). 
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was not satisfactory. It was not a summary remedy. Even though 
notice was not a condition precedent to the institution of the action,” a 
considerable period of time would expire before the mortgagee could 
obtain possession.*? During this period the mortgagor enjoyed the fruits 
of possession subject only to personal liability for mesne profits, a liability 
which would not presumably net the mortgagee twenty shillings in the 
pound since foreclosures would not be normally instituted against solvent 
mortgagors. 

The legal remedies of the mortgagee were inadequate also because the 
mortgagee could not collect rents due from the mortgagor’s tenants under 
leases which were subordinate to the mortgage. The demand of the 
mortgagee was treated as the assertion of a paramount title and an action 
for rent under such leases would fail for want of privity of estate.44 Con- 
sequently the mortgagee who pursued his legal remedies had either to 
operate the property, to find new tenants for the property, or to negoti- 
ate new leases with the old tenants. The task of management which con- 
fronted the mortgagee who had asserted his right to possession was not 
merely one which he might find inconvenient or irksome but one which 
might result in serious financial liability.** Upon mortgagees in possession 
the chancellor imposed the duty of managing the premises—not merely 
as they did their own affairs but according to the high standards of the 
chancellor—standards which were in many respects comparable to those 
imposed upon trustees. The mortgagee in possession was required to ac- 
count not merely for the profits that he got from the premises, but for what 
he might have got from the premises.** The assumption of this liability was 
attended with much risk. The mortgagee in possession acted at his peril 
since he did not have, as did trustees, the benefit of a bill for instructions. 
Furthermore the task of management was unusually difficult. All leases 
subordinate had been terminated ;‘7 new arrangements had to be made for 

# Doe v. Maisey, 8 B.&C. 767 (1828); Doe v. Giles, 5 Bing. 421 (1829). 


43 Under the specimen forms in Runnington, Ejectment 477, app. II, VI (1st Am. ed. 
1806) eight months elapsed; in re Doe d. Basto v. Cox, L.J. 17 (Q.B.) (n.s.) 3 (1847), posses- 
sion was obtained in about eleven months. In Warren, Ten Thousand a Year, the villain ob- 
tained possession in a few days less than five months (but the hero would not authorize his 
counsel to use dilatory tactics). 


44 Evans v. Elliot, 9 Ad. & E. 342 (1838). This rule has been partially repealed by statute. 
See Law of Property Act, (1925) 15 & 16 Geo. V, c. 20, § 99. 


48 2 Coote, Mortgages 828 ff., esp. 829, n. h (oth ed. 1927); 2 Davidson, Precedents and 
Forms in Conveyancing, pt. II, 822 (3d ed. 1869). 


4 White v. City of London Brewery Co., L.R. 42 Ch. D. 237 (1889); 23 Halsbury, Laws of 
England, Mortgages 549 ff. (2d ed. 1936). 
47 See note 37 supra. 
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the entire premises under difficult circumstances, since the mortgagee could 
not create a lease binding on the mortgagor.** Furthermore the property 
would require a great deal of attention, since it would usually be in a run- 
down condition as a result of the attempt of the hard-pressed mortgagor 
to maintain it with a minimum of expense. The mortgagee, however, was 
not given any allowance to compensate for the time which he spent in 
managing the property even though he had expressly stipulated for such 
an allowance.*® He could not avoid the responsibility of management by 
delegating it to an agent or a receiver. Having taken possession he could 
not, if he found the task of management more difficult than he had 
thought, avoid further liability by surrendering possession to the mort- 
gagor.°° If he transferred the mortgage and possession of the property to a 
third person he was accountable for the management of his successor as 
well as for his own.* Upon him rested the duty of management and the 
liability to account for his management until such time as the mort- 
gagor’s right to redeem should be finally barred. 

Moreover the possession of the mortgagee frequently complicated and 
delayed the foreclosure. The possession made the taking of accounts 
before the master more complicated. Furthermore the receipt of rent 
after the master had reported and before the date appointed for redemp- 
tion necessitated a new accounting and automatically enlarged the time 
within which the mortgagor might redeem.” Because of these difficulties 


the English conveyancers refused to acquiesce in the opinion of the 
chancellor that the mortgagee’s legal remedies were adequate and warned 
their clients and readers that only in the most unusual circumstances 


4* Hungerford v. Clay, 9 Mod. 1 (1722) (unless in case of necessity). This difficulty has 
been remedied by § 18 of the Conveyancing Act, (1881) 44 & 45 Vict., c. 41, now replaced by 
§ 99 of the Law of Property Act, 15 & 16 Geo. V, c. 20 (1925). 

49 Chambers v. Goodwin, 9 Ves. Jr. 254 (1804); Broad v. Selfe, 9 Jur. (n.s.) Ex. 885 (1863); 
French v. Baron, 2 Atk. 120 (1740); Barrett v. Hartley, L.R. 2 Eq. 789 (1866); compare, 
however, 23 Halsbury, Laws of England, Mortgages 417 (2d ed. 1936). 


8° In re Prytherch, Prytherch v. Williams, L.R. 42 Ch. D. 590, 599 (1889); cf. County of 
Gloucester Bank v. Rudry Merthyr Steam & House Coal Colliery Co., [1895] 1 Ch. D. 629. 

st See note I, 1 Eq. Cas. Abr. 328 (1792); Venables v. Foyle, 1 Ch. C. 3 (1660). As was point- 
ed out in Davidson, 2 Precedents & Forms in Conveyancing, pt. II, 823 (3d ed. 1869), unless 
consent of the mortgagor could be obtained a mortgagee in possession would find it almost 
impossible to transfer his interest because of the difficulty of stating the account without the 
concurrence of the mortgagor. Macclesfield v. Fitton, 1 Vern. 168 (1683). 


8 Garlick v. Jackson, 4 Beav. 154 (1841); Buchanan v. Greenway, 12 Beav. 355 (1849) 
(receipt of less than £ 7 of rents entitled mortgagor to a new account and an extension not to 
exceed three months). Compare receipt of rent after redemption date, but before decree 
absolute entered: National Permanent Mutual Benefit Building Society v. Raper, [1892] 1 
Ch. D. 54. 
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should mortgagees assert their right to possession during a foreclo- 
sure.53 

In the course of the nineteenth century a conveyancing device was 
developed to enable mortgagees to collect rents during foreclosure without 
incurring the risks and responsibilities of a mortgagee in possession. This 
was the inclusion in the transaction of a power upon the mortgagor’s de- 
fault in the payment of interest to appoint a receiver to collect rents and 
apply them on the interest due.’¢ The receiver, though appointed by the 
mortgagee, was deemed the agent of the mortgagor, and the mortgagee 
was not liable for his defaults or held accountable as a mortgagee in 
possession.’ This device had the further advantage to the mortgagee in 
that by it he could obtain the benefit of leases which were subordinate to 
the lien of the mortgage.** It should be noted that, though it enabled the 
mortgagee to reach rents for the purpose of keeping down the interest, it 
did not overthrow the arrangements which the mortgagor had made, and 
did not, therefore, subject mortgagors to liability to their tenants. It 
merely insured that whatever profits were derived from the premises 
would be applied to reduce the interest charges on the mortgage and 
would not be diverted to other purposes; it did not, as did the entry by the 
mortgagee work havoc with the affairs of the mortgagor and was not, 
therefore, set aside by the chancellor as were various stipulations designed 
to relieve mortgagees in possession of the burdens of management and the 
duty to account. This device, as did the power of sale, obtained the 
sanction of Parliament and is now a statutory power available to English 
mortgagees.°*’ 

DEFICIENCY 


The chancellor did not afford the mortgagee a practical method of 
reaching unmortgaged assets. Here also the extreme solicitude of the 
chancellor for the mortgagor is apparent. At one time it was thought 


53 2 Davidson, Precedents and Forms in Conveyancing, pt. II, 638 (3d ed. 1869): “The 
situation of a mortgagee in possession is far from an eligible one. On the principle that a 
mortgagee must make no advantage out of his mortgage beyond the payment of principal, 
interest and costs, he is bound to account upon terms of greatest strictness.” 3 Bythewood 
and Jarman, Conveyancing 905 (4th ed. 1886): “But, with all the care that can be taken, the 
situation of a mortgagee in possession is not to be coveted.” See also 7 Holdsworth, History 
of English Law 375 (1926); Maitland, Lectures on Equity 274 (1909); 2 Coote, Mortgages 828 
(gth ed. 1927); Hanbury, Equity 413, cf. 416 (1935); Mortgagees in Possession, 106 L. T. 407 
(1899). 

54 2 Davidson, Precedents and Forms in Conveyancing, pt. II, 642 (3d ed. 1868). 

ss Ibid. 56 Tbid. 

57 Conveyancing and Law of Property Act (1881), 44 & 45 Vict., c. 41, § 19 (iii), now super- 
seded by Law of Property Act, (1925), 15 & 16 Geo. V, c. 20, § ror (1) (iii). 
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that the foreclosure operated as a complete bar to an action on the debt.** 
Though this view was rejected at a fairly early period, nevertheless the 
mortgagee was left without an effective method of reaching the unmort- 
gaged assets. 

The chancellor refused to give anything in the nature of a deficiency 
decree.’? The maxim that equity having assumed jurisdiction for one 
purpose will retain it and give complete relief was held not to justify a 
deficiency decree as an incident of a foreclosure suit. If the mortgagee 
wanted to enforce the debt he had to resort to his legal remedies and incur 
the expense and possible delay of a separate proceeding. Had this been 
the limit of the impediments in the way of a deficiency the position of the 
mortgagee would not have been particularly difficult since a judgment at 
law carried costs. But a much more serious barrier to the mortgagee’s 
attempts to reach unmortgaged assets was the rule that an action on the 
debt after foreclosure automatically reopened the foreclosure and re- 
instated the mortgagor’s equity of redemption.” In other words the price 
of getting judgment at law was the surrender of the benefit of the fore- 
closure; unless the mortgagee was willing or able to pay this price he 
could not reach other assets. Thus if he had disposed of the property the 
action on the debt would be enjoined.® Save in the most unusual case, 
then, the mortgagee who had foreclosed the security did not have a 
practical remedy to reach unmortgaged assets. To avoid this predicament 
the mortgagee might resort to an action on the debt before foreclosure and 
then, having failed to get satisfaction of the judgment, foreclose the 
security.” This was not feasible in the usual case not only because of the 
cost of two proceedings but also because this would necessarily delay the 
foreclosure decree until the action at law was concluded, and during this 
period as has been seen the mortgagee did not have a practical remedy to 
sequester the rents and profits.°? Furthermore the mortgagor against 
whom foreclosure would be sought would not normally have at that time 
other assets that could be reached by a judgment at law. 

When, in the second half of the nineteenth century, power of sale and 
sale in lieu of foreclosure were developed a more satisfactory method of 
reaching unmortgaged assets was possible. The price realized at a sale 

58 See Perry v. Barker, 13 Ves. 198 (1806). 


5° Maitland, Lectures on Equity 271 (1909). The rule has been changed in the Judicature 
Act, (1875) 38 & 39 Vict., c. 77; see Poulett v. Hill, [1893] 1 Ch. D. 277. 


6 Dashwood v. Blythway, 1 Eq. Cas. Abr. 317 (1729); Lockhart v. Hardy, 9 Beav. 349 
(1846). 

* Perry v. Barker, 13 Ves. Jr. 198 (1806). 

* See 2 Coote, Mortgages 906 (gth ed. 1927). 3 See page 582 supra. 
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either under a foreclosure or under a decree for sale in lieu of foreclosure 
fixed the value of the security and consequently the balance remaining 
unsatisfied after the security had been exhausted. Though the chancellor 
still would not enter a decree for the balance as an incident of the suit to 
foreclosure he did not place impediments in the way of the mortgagee who 
sought a deficiency judgment at law. The action at law was not in this 
case deemed to open the foreclosure and to entitle the mortgagor to an- 
other chance to redeem. One advantage to mortgagees or a sale instead of 
a foreclosure was that it made it possible for the mortgagee to reach un- 
mortgaged assets which the mortgagor might obtain after the sale. But 
even after the many improvements in the remedies of mortgagees it is not 
possible under the present English practice for the mortgagee to obtain the 
security free from the redemption right of the mortgagor, to fix the amount 
to be credited on the debt, and then to obtain a deficiency judgment for the 
balance. If the English mortgagee wants the property free from the right 
to redeem he must forego a deficiency judgment; if he wants a deficiency 
judgment he must be content to let the security go for an amount to be 
obtained at a sale to a third person.*s 


SUMMARY OF ENGLISH REMEDIES 

It is evident, then, that the remedies of English mortgagees at the 
beginning of the nineteenth century were not harsh and severe; fore- 
closure did not foreclose effectively ; possession or rents and profits pending 
foreclosure could be got only at great risk; a deficiency judgment could be 
obtained only in exchange for revival of the right toredeem. In the course of 
the nineteenth and twentieth centuries the position of the mortgagees has 
been materially improved; effective substitutes have been found for the in- 
effective foreclosure; by the power to appoint a receiver of rents upon de- 
fault the mortgagee may have the mortgagor’s rents applied to keep down 
interest; and a practical method of obtaining a deficiency judgment has 
been developed. But in spite of the vast improvement in the position of 
English mortgagees, English mortgagors enjoy a degree of protection 
against overreaching that is not available to American mortgagors. 


AMERICAN SYSTEM 
One who is familar with the American law of mortgages will have no 
difficulty in making the comparison of the position of English mortgagees 
with that of American mortgagees. For the purpose of emphasis, how- 


* Rudge v. Richens, L.R. 8 C.P. 358 (1873); Gordon Grant & Co. v. Boos, [1926] A.C. 781. 


*s Turner, An English View of Mortgage Deficiency Judgments, 21 Va. L. Rev. 601 (1935); 
see also Turner, The English Mortgage of Land as a Security, 20 Va. L. Rev. 729 (1934). 
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ever, it is proposed to survey briefly the remedies of mortgagees under 
typical American systems and upon the basis of the comparison to sketch 
changes that should be made if mortgagors are really to be protected 
against overreaching by mortgage creditors. 


FORECLOSURE IN AMERICA 


The American law of mortgages was based upon the English system 
and though in some colonies there was a strong prejudice against the 
English court of chancery the basic institutions in the field of mortgages 
were English. In most jurisdictions the right of the mortgagor to redeem 
was extinguished as in England by a foreclosure suit. But the American 
suit differed from the English institution in a number of important 
particulars. In the first place a foreclosure suit became a much more 
summary remedy in the American courts. To some extent this was be- 
cause American courts functioned more efficiently than did the English 
court of chancery. But foreclosure was more summary and justified the 
description of “strict” primarily because American judges failed to show 
the same solicitude for mortgagors that characterized the action of the 
English chancellor. Extensions and delays were granted much less frequent- 
ly than under the English practice®* and mortgagors were almost never 
given an opportunity to redeem after a decree absolute was entered.” 
The decree meant in America what it had always appeared to mean—that 
the mortgagor was really foreclosed of all interest in the premises. The 
effects of the decree were particularly harsh not only because extensions 
were not freely granted, but also because of the violent and extreme 
fluctuations in the value of land in America. 

66 In a few New England states early statutes provided for foreclosure by entry or by a 
writ of entry. These are governed by equitable principles: see 3 Jones, Mortgages cc. 29, 30 
(8th ed. 1928); Holbrook v. Bliss, 9 Allen 69 (1864). In Pennsylvania the remedy of a mort- 


gagee for the enforcement of the security was a writ of scire facias. See 3 Tiffany, Real Prop- 
erty § 653 (2d ed. 1920). 


67 See note (a), 7 Johns. Ch. (N.Y.) 346 (1823), to the effect that Chancellor Kent upon his 
retirement had disposed of every case and motion brought before him. 


68 In 3 Jones, Mortgages § 1994 (8th ed. 1928) it is stated that the time for redemption may 
be enlarged provided a satisfactory reason is shown. All of the cases cited are English except 
Downing et al. v. Palmateer, 1 T.B. Mon. 64 (1824) (dictum). See also note 3 Bland ch. 196 
(1841). In this connection it should be noted that the English practice of permitting redemp- 
tion until a second decree had been obtained was not followed in some American jurisdictions: 
see Ellis v. Leek, 127 Ill. 60, 20 N.E. 218, 3 L.R.A. 259 (1889). 


6 3 Jones, Mortgages § 2000 (8th ed. 1928). Cf. Doty v. Whitlesey, 1 Root 310 (1791); 
Bostwich v. Stiles, 35 Conn. 195 (1868). In some instances a comparatively long redemption 
period was allowed: see Austin v. Burbank, 2 Day 474 (1807); Langdon v. Stiles, 2 Aiken 
184 (1827). 
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To avoid the harshness of the American foreclosure decree various 
devices were attempted. First during the early depressions, since the 
judges refused to grant extensions to mortgagors, legislatures enacted 
moratorium statutes which in effect directed the courts to keep open the 
right of the mortgagor to redeem for a longer period than that usually 
allowed.”° These were, of course, emergency measures and were either 
repealed or became obsolete after the depressions were over. 

Another device relied upon to protect mortgagors from the harsh opera- 
tion of foreclosures was, paradoxically, the very one to which English 
mortgagees resorted to avoid the inconveniences of the English foreclosure 
decree—namely, foreclosure by judicial sale. At a comparatively early 
date foreclosure by sale was quite generally substituted for a decree of 
strict foreclosure.” In some early cases mortgagors complained that fore- 
closure by sale benefited mortgagees and sought to have mortgagees 
limited to a decree of strict foreclosure. This objection, though sometimes 
conceded by the courts, was brushed aside on the ground that the sale 
would equally benefit mortgagors.” Foreclosure by sale, then, became in 
many jurisdictions the usual method of barring the mortgagor’s right to 
redeem.’ But there were a number of differences between the American 
and the English foreclosure by sale. 

The most important difference was that in America the mortgagee 
might become the purchaser at the sale and obtain the property free from 
the interest of the mortgagor.” The justification for this departure from 
the English practice was that the mortgagee, in view of his interest in the 
premises, was likely to bid more than strangers, and that, since the sale 
was conducted by an officer of the court and not by the mortgagee or his 
representative, the reason for the English rule barring the mortgagee from 
purchasing was not applicable.?> However sound this argument seems, in 
practice the rule did not work well. 

When the mortgagee was permitted to bid, he had no incentive to 
postpone the sale until third persons had been interested in the property 
and an opportune time to sell had arrived. Whatever the circumstances 
of the sale, the mortgagee’s interests would be protected by his bid. Con- 
sequently under the American practice the mortgagee sought to have the 

7 Feller, Moratory Legislation: A Comparative Study, 46 Harv. L. R. 1061 (1933). Fora 


discussion of the demands for bankruptcy legislation, see Warren, Bankruptcy in United 
States History (1935). 


™ 3 Jones, Mortgages § 1690 (8th ed. 1928). 


™ Lansing v. Goelet, g Cowen 346 (1827). 2 Story, Equity Jurisprudence § 1025, n. 1 
(13th ed. 1886). 


73 See note 71 supra. 74 3 Jones, Mortgages § 2101 (8th ed. 1928). 18 [bid. 
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sale set for the earliest possible date; the only publicity given it by the 
mortgagee was that required by the statute or decree, usually an obscure 
legal notice in an obscure legal newspaper. In practice, therefore, the 
mortgagee had little competition at the sale and usually became the 
successful bidder. 

For these reasons it was thought by many that the sale in lieu of fore- 
closure was not sufficient to relieve mortgagors of the objections to the 
American decree of strict foreclosure. Consequently demand was made 
for a right to redeem from the purchaser at the sale, and in the course of the 
nineteenth century such rights were very generally given mortgagors and 
parties interested in the property by statutes creating so-called “statutory 
rights of redemption.”’”® These made it difficult to perfect the title of the 
purchaser in a comparatively short period and almost invariably dis- 
couraged strangers who might otherwise have bid for the property.” In 
spite of these rather obvious objections, however, statutory rights of 
redemption exist today in many American jurisdictions, and are justified 
on the ground that they are necessary to prevent the property going for 
an excessively low bid.”* Insofar as these rights do deter outside bidders, 
the sale continues a mere form—a device by which the mortgagee an- 
nounces the amount of credit on the debt which he is willing to allow for 
the property which has been transferred to him under the foreclosure.’ 
But, as experience in times of economic stress shows, it is not an effi- 
cient device for determining value. To meet this objection the statutes 
in some jurisdictions provide for appraisals, and the fixing of upset prices, 
but these, too, have tended to discourage bidding and a foreclosure sale 
has become even more than ever a sale in name alone.*° 

To avoid the expense and delay of foreclosure in court American con- 
veyancers frequently included in the mortgage a power of sale.** In some 
jurisdictions the courts held these powers invalid either as a result of 


statutes expressly declaring them void or as “clogs on the right to re- 
deem.”’*? 

% Durfee and Dodridge, Redemption from Foreclosure—The Uniform Mortgage Act, 
23 Mich. L. Rev. 825 (1925). 

77 Ibid. 


1* Tbid.; see a useful table in Handbook of the National Conference of Commissions on 
Uniform State Laws, 280 (1922). 


79 See note 97 infra. See also Sutherland, Foreclosure and Sale, 22 Corn. L.Q. 216 (1937) 


% 3 Jones, Mortgages § 2074 (8th ed. 1928); Durfee and Dodridge, Redemption from 
Foreclosure—The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 834 (1925). 


% 41 C. J., Mortgages § 1007 (1926); 4 Kent, Com. 146 (12th ed. 1896). 
* Durfee, Cases on Mortgages 355, n. 23 (1915); 41 C. J., Mortgages §§ 1342, 1343 (1926). 
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From the point of view of mortgagees the power of sale has the advan- 
tages of the English power as a method of barring the right to redeem, with 
the additional advantage that either under a statute or under a stipulation 
in the power the mortgagee may bid at the sale and, if successful, obtain 
the property free from the interest of the mortgagor.** As a result the sale 
under a power tends to be in practice a formality for the barring of the 
right to redeem and in an even more intensified degree is vulnerable to all of 
the objections to the American foreclosure by judicial sale. In a number 
of jurisdictions, however, the power of sale has been upheld and is the 
usual method by which mortgages are foreclosed.™ 


POSSESSION OR RENTS AND PROFITS PENDING FORECLOSURE 

Though foreclosure in America is, from many points of view, a more 
summary remedy than the English remedy, it frequently, becomes impor- 
tant for the mortgagee, if possible, to obtain possession or rents and profits 
before a foreclosure has been concluded. In the early period the principles 
applicable to this relief were from a superficial point of view the same as 
those applicable in England. The chancellor would not put the mortgagee 
into possession of the property during the foreclosure.*® He would not 
require a mortgagor in possession to account for rents and profits,** nor 
would he appoint a receiver to sequestrate rents and profits preceding 
foreclosure;*’ as in England the mortgagee’s legal remedies were deemed 
adequate. Those remedies might generally be pursued independently of, 
or concurrently with, the suit to foreclose and to those remedies the 
mortgagee who sought possession or rents and profits was left. 

As in England the remedy was ejectment. This remedy was subject to 
all of the objections of the English remedy: it was not summary; its 

#3 41 C. J., Mortgages § 1430 (1926). 

4 See Handbook, National Conference of Commissioners on Uniform State Laws 280 (1922). 
Foreclosure by exercise of a power of sale is the normal form of foreclosure. Under the Uniform 
Real Estate Mortgage Act §§ 13 et seg. (1927). A title based upon a sale under a power is not 
readily marketable in some jurisdictions because of the absence of an adjudication of the 
existence of the incumbrance or the validity of the proceedings under the power. See Durfee, 
Cases on Mortgages 371, n. 28 (1915). To meet this objection statutes sometimes provide for 
a summary of confirmation. See 2 Bagby’s Md. Ann. Code art. 66 § 9 (1924). 

A committee of the Chicago Bar Ass. recently favored this device. 17 Chicago Bar Record 
199 (1936). 

*s But after the foreclosure is complete the purchaser or the mortgagee may secure an order 


for possession. See Schenck v. Conover, 13 N.J. Eq. 220, 78 Am. Dec. 95 (1860). 2 Jones, Mort- 
gages § 890 (8th ed. 1928). 


% 2 Jones, Mortgages § 1432 (8th ed. 1928). 
"7 Cortleyeu v. Hathaway, 11 N.J. Eq. 39 (1855); Williams v. Robinson, 16 Conn. 517 


(1844); Morrison v. Buckner, Fed. Cas. 9844 (1843). Compare, however, the New York 
rule. Bank of Ogdensburgh v. Arnold, 5 Paige (N.Y.) 38 (1835). 





592 THE UNIVERSITY OF CHICAGO LAW REVIEW 


prosecution automatically cancelled existing leases subordinate to the 
mortgage and left the mortgagee confronted with the task of making new 
arrangements for the utilization of the premises.** A mortgagee in posses- 
sion was required to account for the profits derived from possession.*® 
But the standards applied by the American courts for the accounting 
were not, however, as strict as those of the English chancellors. 
American judges were inclined to be more lenient toward mortgagees in 
possession. Though the mortgagee in possession was said to be account- 
able for what he received, or for what, but for his wilful default, he might 
have received from the premises, in practice this meant that he would be 
accountable for what he actually received but not for more unless he had 
been grossly careless in managing the property.”° Furthermore the period 
during which the mortgagee in possession would be required to account 
was shorter and its limits were more easily foreseeable at the time when 
possession was taken than under the English practice. Foreclosures were 
not extended as under the English practice and when the decree of fore- 
closure was entered it was almost never opened. Consequently American 
mortgagees were not generally warned that the risks incident to pos- 
session as a mortgagee were so great that a prudent mortgagee should only 
take possession as a last resort." In fact the approved and usual method 
of foreclosure in some jurisdictions was entry into possession or a writ of 
entry, the assertion of which led to possession; and in such jurisdictions as 
a matter of course the mortgagee held possession of the premises during 
the period allowed by the statute for the redemption of the premises.” 

In the course of the nineteenth century a number of changes were made 
in this field. In many jurisdictions either by statute or by judicial rule 
mortgagees were deprived of the right to possession gua mortgagee.®* It 
was deemed undesirable to permit the mortgagee to take over control of 
the premises until after the mortgagor had been foreclosed. To accom- 
plish this end the remedies by which he might formerly have obtained pos- 
session were denied to him. If the policy upon which these changes appear 
to have been based had been followed consistently the mortgagee would 
not, in such jurisdictions, have been able to reach the rents and profits of 


% Tiffany, Real Property § 614 (a) (2d ed. 1920). 
89 2 Jones, Mortgages § 1425 ff. (8th ed. 1928). See also 35 Col. L. Rev. 1248 (1935). 


9 See id. at § 1438. In some cases the mortgagee in possession is given a commission for 
managing the property; see 24 Col. L. Rev. 318 (1924). 


%* Durfee, Cases on Mortgages 382 (1915), does however give such a warning. 
% See note 66 supra. 93 Walsh, Mortgages 10 ff. (1934). 
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the security pending the foreclosure proceedings. This appears to be the 
present situation in some jurisdictions.** But in a number of states, even 
though the legislature had abolished the right of the mortgagee to posses- 
sion, a mortgagee might, under certain circumstances, obtain rents and 
profits during the foreclosure. Thus in a number of jurisdictions after the 
remedy of ejectment was abolished the chancellor would, upon a showing 
of a need of reaching rents and profits, or in pursuance of a stipulation in 
the mortgage, appoint a receiver to sequestrate rents and profits during 
the foreclosure.** Likewise to a limited extent the statutory restrictions 
might be avoided if certain stipulations, as for example, a pledge or an 
assignment of rents, were included in the mortgage deed.*® Then, too, the 
courts generally decided that a mortgagee who had been permitted to 
enter as a mortgagee would not be evicted unless the obligation secured by 
the mortgage had been discharged.%’ In spite of the various limitations 
then, an American mortgagee today may in many jurisdictions reach rents 
and profits pending foreclosure. And though the remedies available (as 
for example receiverships) are not efficient they are generally remedies 
which may be used by mortgagees without great risk and without re- 
leasing the mortgagor’s tenants. Furthermore it should be noted that 
under the modern moratorium statutes the mortgagor may obtain an 
extension of the time for redemption only on condition that he account to 
the mortgagee for the rents or the value of possession during the exten- 


sion.”? In any event modern American courts do, under many circum- 
stances, assist the mortgagees in reaching rents and profits pending fore- 


closure, even at the cost of depriving mortgagors of possession of the 
security. 


DEFICIENCIES 


The inadequacy of the American system from the point of view of 
mortgagors is especially clear in connection with deficiencies. Though the 
American courts originally followed the English rule that the mortgagee 

% See 4 A. L. R. 1408 (1919); 87 A. L. R. 626 (1933). 


9 See, 44 Yale L. J. 701 (1935); 26 A. L. R. 33 (1926); 36 A. L. R. 609 (1925); 55 A. L. R. 
533 (1928); 87 A. L. R. 1008 (1933). 


% A. L. R. 1405 (1919); 55 A. L. R. 1020 (1928); 87 A. L. R. 625 (1933); 43 Yale L. J. 107 
(1933). 


97 2 Jones, Mortgages §§ 886-87 (8th ed. 1928); cf., however, cases cited id. § 888 (8th ed. 
1928). 


98 See 2 Univ. Chi. L. Rev. 33 (1934). 
” Home Bldg. and L. Ass’n v. Blaisdell, 290 U.S. 398, 54 Sup. Ct. 231 (1933). 
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must go to the law courts if he wanted to reach unmortgaged assets,’ 
none of the other English impediments were put in his way.’ It was 
early established that the action on the debt did not reopen the fore- 
closure and revive the right of the mortgagor to redeem.’* To prevent 
“double” satisfaction a judgment on the debt after foreclosure would be 
limited to the difference between the value of the security, determined 
normally by the verdict of the jury in the action for the deficiency, and 
the amount of the debt plus interest and costs.'°? Under this system 
excessive deficiency judgments were not common. 

But when foreclosure by judicial sale or by the exercise of a power of 
sale was substituted for strict foreclosure it was decided that the amount 
to be credited on the debt for the security seized by the creditor was con- 
clusively determined by the amount realized at the sale."** The debtor 
was then protected against double satisfaction only if the amount of the 
bid equaled or exceeded the value of the security. But since confirmation 
would not be refused or a sale out of court set aside on the ground that 
amount of the bid was less than the value of the property’®s and since in 
many cases the bid represented merely the amount of credit on the debt 
which the mortgagee was willing to allow for the security, the mortgagor 
had little protection against an unduly large deficiency judgment save the 

0° Dunkley v. Van Buren, 3 Johns. Ch. (N.Y.) 330 (1818); Cobb v. Duke, 36 Miss. 60, 
72 Am. Dec. 157 (1858); Union Trust Co. v. Detroit Trust Co., 243 Mich. 451, 220 N.W. 728 


(1928). Contra, Young v. Vail, 29 N. M. 324, 222 Pac. 912, 34 A. L. R. 980 (1924). See 27 
Mich. L. Rev. 797 (1929). 


et In Connecticut a foreclosure decree was originally held to be a bar to an action on the 
debt. Derby Bank v. Landon, 3 Conn. 62 (1819). The rule was changed by statute in 1833; 
see Conn. Public Acts 1833, c. 18. In Illinois a decree of strict foreclosure is probably a 
bar to a deficiency since the relief will not be given unless the mortgagee offers to take the 
property in satisfaction of the debt. See Carpenter v. Plagge, 192 Ill. 82 (1901). Cf., however, 
Vansant v. Allmon, 23 Ill. 26 (1859). 


1 Hatch v. White, 2 Gall. 152 (1814); Lansing v. Goelet, 9 Cowen 346 (1827); contra, 
Lovell v. Leland, 3 Vt. 58 (1831) (dictum). 


3 Hatch v. White, 2 Gall. 152 (1814); Amory v. Fairbanks, 3 Mass. 562 (1793) (execution 
awarded for balance due on bond after deducting value of the security according to appraise- 
ment). 


104 See Walsh, Mortgages 317 (1934); 3 Jones, Mortgages § 2206 (8th ed. 1928). For ex- 
treme applications see Helvering v. Midland Mutual Life Insurance Co., 57 Sup. Ct. 423 
(1936); 4 Univ. Chi. L. Rev. 677 (1937); Ivanhoe Building and Loan Ass’n v. Orr, 295 U.S. 
243 (1935); Im re Howell, 215 Fed. 1 (CCA 2d) (1914); Equitable Trust Co. of New York v. 
Western Pacific Ry. Co., 244 Fed. 485 (1917). See also Sturges, Cases on Credit Transactions, 
870 (2d ed. 1936). 


tS 3 Jones, Mortgages §§ 2107, 2108 (8th ed. 1928). 
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indulgence of his mortgagee." This was especially true after it had been 
determined that it was proper to include an order for payment of the 
deficiency as a part of the foreclosure suit.” To some extent this hard- 
ship has been alleviated by the statutory devices of appraisal, upset price, 
stays and rights to redeem from the purchaser at the sale.’* But since 
these have tended to discourage outside bidders and have resulted in the 
sale being merely a formal step in a foreclosure the mortgagor under the 
American system has little protection from a mortgagee who is inclined to 
seek an excessively large deficiency judgment.’ 


SUMMARY OF AMERICAN SYSTEM 


In comparison with the English system, then, the salient features of the 
American system would seem to be the following: 1. Foreclosure without 
sale was really as it is described “strict”; it operated summarily, harshly 
and oppressively. 2. Foreclosure by sale, which was substituted for strict 
foreclosure in an effort to protect mortgagors, has failed in its purpose, 
since it is not a reliable method of determining the value of the security; 
therefore, especially in times of depression, mortgagees, since they are 
permitted to bid at the sale, may obtain the security at their own price, 
free from the interest of the mortgagor; in a number of jurisdictions which 
uphold powers of sale this may be done summarily and cheaply. 3. The 
system is not adequate to protect mortgagors from the danger of “‘double”’ 
satisfaction since it does not effectively prevent excessive deficiency 
judgments. 4. The system, insofar as it permits receiverships for the 
purpose of sequestering rents and profits pending foreclosure, operates 
harshly from the point of view of mortgagors and, at the best, affords 
mortgagees a poor remedy. 

What then are the remedies?™° The experiences of the recent depression 

106 During the depression the traditional rules were somewhat relaxed. See Suring State 
Bank v. Giese et al., 210 Wis. 489, 246 N.W. 556, 85 A. L. R. 1477 (1933) (confirmation refused 
unless mortgagee would consent to a credit on the debt equal to the value of property as de- 
termined by the court) and notes, 33 Col. L. Rev. 744 (1933); 17 Minn. L. Rev. 821 (1933): 
84 U. of Pa. L. Rev. 223 (1935); 42 Yale L. J. 960 (1933); 11 Wis. L. Rev. 203 (1936); 104 
A. L. R. 375 (1936). The relief usually given was either a postponement of the foreclosure or a 
limitation of the deficiency judgment to the difference between the value of the security, de- 


termined by the court or a jury, and the amount of the debt plus interest and costs; compare 
the early American strict foreclosure practice; see note 103 supra. 


197 27 Mich. L. Rev. 797 (1929). 108 See note 80 supra. 
109 See note 106 supra; Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517 
(1936). 


¢ For suggested revisions of the New York system see Sutherland, 22 Corn. L. Q. 216 
(1937). 
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indicate that a comprehensive revision of the mortgage laws is needed. In 
connection with such a revision it is believed that the English experience 
will be helpful. In the light of that experience the following suggestions 
are ventured. 

1. After specified defaults have continued for a prescribed period the 
mortgagee should be permitted to enforce the security either by a decree 
of foreclosure without sale or by a sale either under a decree for foreclosure 
by sale or under a statutory power of sale."" If the mortgagee elects to 
obtain title under a decree without sale he should not be permitted to ob- 
tain a deficiency judgment. If he elects a sale he should be permitted to 
obtain a judgment for the deficiency, if any, which remains after the pro- 
ceeds of the sale have been applied on the debt. But, having elected a sale, 
he should not be permitted to purchase at the sale. 

2. If the mortgagee has applied for a decree without a sale, the Court 
should be authorized to order a sale upon the application of the mortgagor 
or of anyone having an interest in the equity provided security is furnished 
for the expenses of a sale. If a sale is ordered under these circumstances 
the mortgagee should be permitted to protect his interest by bidding at the 
sale. 

3. Statutory rights of redemption should be abolished; they operate to 
discourage bidding and, if the mortgagee is barred from purchasing at the 
foreclosure sale, the principal justification for such rights will cease. 

4. Receiverships should be restricted to cases in which the protective 
device of a receivership is needed to prevent waste, or (to use the modern 
but less elegant term) “milking” of the security. It should not be avail- 
able, as it is today, to sequestrate rents and profits pending a foreclosure. 

5. If it is deemed desirable that the mortgagee should be able to obtain 
rents and profits pending a foreclosure a summary method should be 
provided to enable the mortgagee to collect rents from the mortgagor’s 
tenants (even though holding under leases subordinate) and, save perhaps 
in the case of homesteads, from the mortgagor himself. 

These changes it is believed would go far to protect both mortgagors and 
mortgagees from the defects of the present system and, at the same time, 
would not impose undue restrictions upon either group. 

™ The foreclosure of bond issues should be covered by a special statute. In the absence of 
such statute, the general foreclosure statute might well provide that if the obligation secured 
be held by four or more persons the choice of foreclosure without sale or foreclosure with sale 
should be determined in accord with the wishes of the holders of two-thirds of the obligation 
secured. If foreclosure without sale is selected the court should be empowered to vest the title 


perfected by the foreclosure in the persons designated to take title under a plan of reorganiza- 
tion which the court has approved as fair. 





LEGAL HISTORY OF THE MORGA- 
NATIC MARRIAGE 


Max Raprn* 


O SOCIETY as far as we know has ever existed in which a man 
N might marry whom he pleased. The reasons for restricting mar- 
riage have been many and various, but one of them has at dif- 
ferent times been the fact that in the estimation of the governing group, 
some people were not good enough to marry some other people, especially 
not good enough to marry the members of the governing group. This 
judgment of not-good-enough is a psychological reaction that offers no 
difficulties to analysts. Whenever any group is politically or economically 
dominant, it tends to express its feeling of power by the creation of a caste 
system. It also involves more or less conscious religious elements, espe- 
cially when the people not-good-enough are members of a different even if 
neighboring community. Instead of dealing with a growing caste system 
we are then within the orbit of endogamy, the lovely anthropological word 
which explains so much by the mere sound of its syllables." 

That people must marry within a group whether it is a civil unit, a clan, 
a social group, a religious society, does not ordinarily mean in the early 
stages of civilized society that sex relations are forbidden outside of that 
group. But it does mean as a rule that the children born of non-sanctioned 
unions are in some way illegitimate, which in ancient society implied 
merely that they had no right of succession and that they did not share 
the citizenship or rank or political privileges of their father and some- 
times not even that of their mother. 

The Greeks, as usual, had a word for this. They called the right to con- 
tract a marriage which would result in legitimate offspring, epigamia.? In 
most cases they limited epigamia to full citizens of the same community 
but granted it to individuals of other cities as a privilege, sometimes to 


* Professor of Law, University of California School of Jurisprudence. 


' Cf. for the relation between anthropological research and ancient law on this question, 
Meyer, H., Friedelehe und Mutterrecht, 47 Zeit. Sav. St. Germ. Abt. 198 ff.; and Westrup, 
C. W., Uber den Brautkauf im Altertum, 42 Z. f. Vergl. Rechtsw. 47 (1927). 


* Cf. Thalheim, s.v. epigamia, Pauly-Wissowa, Realenz. VI. 62-63; Hruza, E., Beitr. zur 
Gesch. des gr. und rém. Familienrechts. II, 1940. Weiss, Egon, Griechisches Privatrecht 
(1923) pp. 185-189. 

597 





598 THE UNIVERSITY OF CHICAGO LAW REVIEW 


entire communities. But we do not know that they restricted it otherwise, 
nor do we see signs of a caste developing by means of this restriction.’ 

Still we cannot be quite sure.‘ In Athens, for example, full citizenship 
was attainable only by presentation of a child to the phrairy, a distinctly 
religious type of communal organization. If the phrateres declined to ac- 
cept the child because it was ill-born’—if, for example, they questioned the 
citizenship of the mother—there was no means of reviewing this decision 
in pre-Cleisthenic Athens; and as it is likely that the phratries were domi- 
nated in early days by the nobles—the Eupatridae, i.e., the well-fathered 
—it might easily have been the case that they would reject as ill-born the 
child of a Eupatrid and a commoner. While it is likely enough that they 
would have done so, the process had not gone far when Athens became 
first a timocracy under Solon and then an unadulterated democracy under 
Cleisthenes. Even in the Solonic constitution when there were distinct 
classes of citizenship, all Athenians had epigamia with one another.® 

In Rome there is a credible historical tradition that a deliberate at- 
tempt was made at the time the Twelve Tables were promulgated in 
450 B.c. to deny connubium—the Roman equivalent of epigamia—be- 
tween the patricians and the plebeians. The attempt roused immediate 
and violent antagonism and a law, the /ex Canuleia, almost immediately 
afterwards established, or reestablished, full connubium between Roman 
citizens.” 

3In Rhodes, the children of a citizen and foreigner seemed to form a special class, the 
matroxenoi, Pollux, III, 21; Schol. on Eur. Alc. 989. Cf. Inscr. Gr. XII, 1, 766, 12. 


4Cf. Oehler, s.v. Eupatridae, Pauly-Wissowa, Realenz. VI, 1164-1166; Whibley, L., 
Greek Oligarchies, App. B.; Lécrivain, Ch., s.v. Eupatridae; Daremberg-Saglio, Dict. II, 859. 

5 In Sparta, there is a dubiously authenticated tradition that kakogamion, ‘‘ill-marriage,” 
was a punishable offense. Aristo ap. Stob. Flor. Ixvii, 16; Pollux, III, 48, VIII, 40; Aelian, 
Var. Hist. VII, VI, 4. The ‘‘ill-marriage”’ was further declared to be based on eugenic reasons. 
The prohibition against foreign marriages was also included. Similar suggestions of suitability 
in marriages are found as might be expected in Aristotle, Pol. IV and Plato, Legg. VI, 773, B-E. 


6 Two Athenian demes, i.e., districts, Pallene and Hagnus, are said not to have had con- 
nubium with each other. Plutarch, Thes. 13. 


1 The origin of the provision of the Twelve Tables and the occasion of the lex Canuleia 
have aroused a great deal of controversy. It is briefly summarized in Corbett, P. E., The 
Roman Law of Marriage pp. 30-31 (1930). All the relevant literature is indicated by Berger 
s.v. lex Canuleia, Pauly-Wiss. Realenz, 12, 2; 2339-40. I incline to the traditional view against 
that of Mommsen and Karlowa, which has found much favor, that the Twelve Tables for- 
mulated a long existing legal impediment. Cf. also Bernhoeft, in 8 2 f. Vergl. Rechtsw. 10 ff., 
and 10 ib. 300 ff. 

For full discussion of this and all other matters dealing with the Roman law of marriage, 
it may be well to cite the recent article on matrimonium by Gunkel, W. in the Pauly-Wiss. 
Realenz. 14, 1; 2259-2286, and the standard works of Rossbach, Untersuchungen iiber die 
rém. Ehe (1853); Jérs, Paul, Die Ehegesetze des Augustus, in Fest. f. Mommsen (1893); and 
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But it is none the less in Rome that we must seek the beginnings of the 
theory that certain persons are not quite good enough to marry others, the 
germs, that is, of the feudal disparagium, the Misheirat, the misalliance, 
and the relatively modern morganatic marriage. It begins, apparently, 
with the famous lex Iulia de maritandis ordinibus of 18 B.c., when for the 
first time a special sort of misalliance is declared to be not merely unbe- 
coming, but quite void as a marriage.® 

This misalliance is between a senator or the son or grandson of a sena- 
tor and a freedwoman, or an actress or the daughter of an actor or actress. 
A free born person of any rank was forbidden to marry a prostitute or a 
procuress or the freedwoman of a procurer or procuress or an adulteress 
or a woman convicted of a crime or an actress. 

It is extremely likely that the underlying idea was not the notion—real 
enough as a social feeling in ancient as in modern times—that there was a 
fundamental distinction between ex-slaves and the upper ranks of Roman 
society, so that an inferior category of genes would be introduced into the 
blood of noble Romans by the admixture. The prohibition seems in part 
to be determined by a sex taboo.’ Prostitutes are excluded, as are women 
likely to have been prostitutes, like the slaves of a procurer. The same was 
probably true for actresses or former actresses gui artem ludicram fecerint, 
since female actresses were really dancers or mountebanks or pantomimists 
who were nearly all prostitutes as well. The provision against adulteresses 
applied only to women taken in adultery—and almost certainly divorced 
for that reason. That convicts were included may have been due to the 
same consideration. As far as freedwomen were concerned, it was assumed 
that female slaves were at their master’s disposal and that consequently, 
if not exactly prostitutes, they had suffered what was thought of as a 
physical as well as moral degradation. Evidently such women were not so 
degraded as to be incapable of marriage at all. They could marry non- 
senators, although we may suppose respectable non-senatorial families did 


Gesch. des rim. Rechts. 194. The old study by Brissonius, B., De Ritu nupt. et iure connub. 
is stillusable. Brini, Matrimonio e divorzio nel diritto romano (1887-1889) ; Lécrivain, Ch., s.v. 
matrimonium, Dar.-Sagl. Dict. des Ant. III, 1654 ff. 

§ Cf. Schiller, A. A., Lex Papia-Poppaea, in Pauly-Wiss., Realenz. Supp. 6, pp. 227-231 
(1935); Duff, A.M., Freedmen in the Early Roman Empire, 60-62, 235-236 (1928). 

’ The terminology of the Biblical prohibitions in Leviticus, XVIII, indicates that some 
sexual relations by themselves rendered a woman unfit for proper marriage relations. We may 
compare the conduct of David to the concubines that had been publicly taken by Absalom. 
2 Sam., 20, 3. The purpose of Augustus in this part of his legislation is fully discussed by Hugh 
Last, Cambridge Ancient History, X, 425-465, ff. Cf. Ktibler, B., Rim. Rechtsgeschichte 
238 ff. (1926); Schultz, Fr., Principles of Roman Law 120-121 (Eng. tr. by M. Wolff, 1936). 
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not favor such marriages. And all women, even prostitutes, could marry 
freedmen. 

That a sex stigma rather than low rank was at the bottom of the lex 
Iulia would be in accordance with the general policy of the Augustan leg- 
islation. But as far as the senators were concerned, it was also a definite 
attempt to create a socially better class because it applied to the children 
of actors or actresses and forbade unions of senatorial women—daughters 
or agnatic granddaughters or great-granddaughters—with men of the 
stigmatized classes. Augustus may have wished to create a new class of 
“well-fathered”’ persons who would be almost certain to attempt the es- 
tablishment of a hereditary caste. 

Some addition or modification of the law was made by a senatus-con- 
sultum under Marcus;** and under Constantine, the upper class was ex- 
tended to praefects and perfectissimi and to certain provincial magis- 
trates." The prohibited group was made to include a humilis et abjecta, 
more clearly specified as any one of the classes already described, and in 
addition the daughter of a slave or freedwoman, even if freeborn herself, 
a tavern-keeper or the daughter of a tavern-keeper, or the daughter of a 
gladiator. A definite social cleavage had long been made in the Roman 
law of the Empire between the honestiores and the humiliores, and although 
no general barrier to intermarriage between these classes was created in 
set terms, it is clear that this constitution of Constantine almost makes 
such a barrier.” 

Under Theodosius, a special constitution rendered void the marriage of 
any Roman citizen with a barbarian." At that time, however, Roman citi- 
zenship was universal for all free persons living within the limits of the 
empire. This included the utmost diversity of racial origin. Barbarian 
consequently designated primarily Persians or Parthians, the hereditary 
enemy across the Euphrates and the savage nomads, who were success- 
fully breaking into the northern confines. The prohibition of such mar- 
riages is part of a national policy just as the prohibition of a marriage be- 
tween Christians and Jews in later times was part of a religious policy." 

© Dig. 23, 1, 16; 23, 2, 16. v. Savigny, F. C., System des heut. rém. Rechts. Vol. 2, App. 
VII; Corbett, P. J., Roman Law of Marriage 36. 

™ Cod. Just. V, 27, 1 (336 A.D.). 


™ For the distinction cf. the article by Jullian, C., Honestiores humiliores, in Dar. Saglio, 
Dict. des Ant. ITI, 235-236. I may refer to my article, Roman Theories of Equality, 38 Pol. 
Science Q. 280-285. 

*3 Dated in 370 or 373 A.D. The prohibition was general cuiuscumque ordinis aut loci 
fuerint, and the punishment was capital. 


"4 Cod. Theod. IX, 7, 5. Cod. Just. I, 9, 6 (388 a.p.). 
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In neither case, any more than in the regulations contained in the Old 
Testament, does a caste sentiment come into play. 

The constitution of Theodosius lapsed or was repealed since it does not 
appear in the Code of Justinian. And in general the later empire, while it 
created a new system of bureaucracy with an elaborately organized 
hierarchy of officials, found the enforcement of even the lex Iulia too 
difficult. At any rate, under Justinus and Justinian, the rule of the lex 
Iulia about non-senators and former actresses was abrogated and by a 
Novel of Justinian, senators—and doubtless the group added by Con- 
stantine—might marry even freedwomen, if an instrumentum dotale, about 
equivalent to a marriage settlement, was entered into." 

There was, accordingly, through the Roman empire an impediment of 
marriage that depended on rank. Another institution, however, had grown 
up which might well be more nearly the ancestor of the morganatic mar- 
riage than the Roman matrimonium proper. This was the concubinate.” 

The Greek concubine, the pallake, was not a wife in any sense. She was 
usually a slave, and if a freedwoman, she remained a member of a house- 
hold where there was also a legitimate housewife. Indeed it is doubtful 
whether an unmarried man could have a pallake. The institution took the 
place of the polygamy of most East-Mediterranean people, which was gen- 
erally officially rejected among the Greeks."’ 


The Romans took over the word as paelex (pellex) but dealt with the 


18 Nov. 117, 6 (542 A.D.). 


© Cf. Paul Meyer, Das rim. Conkubinat (1895); and Leonhard, R., s.v. Concubinatus, 
Pauly-Wiss. Realenz. IV, 835-838; Gide, Paul, De la condition de |’enfant naturel et de la 
concubine (1880) (repr. in 1885 in Cond. Pr. de la femme 543-585); Busolt-Swoboda, Gr. 
Staatskunde 940-942 (Miillers Hand. 3d ed. 1926); Heineccius, J. G., Ant. Rom. Synt. 259-263 
(ed. Haubold 1822); Id., Elementa Iuris Germ. I, §§ 309, 310 (1751). The rule that in general 
the woman takes her husband’s rank, whether it was higher or lower than the one she was 


born in was fundamental in the Roman law outside of the provisions already mentioned, C. 
Just. 12, 1, 13 and D. 1, 9, 8. 


"7 Hruza, E., Polygamie und Pellikat (1894). For the Greek concubinate cf. Caillemer, 
E, s.v. concubinatus, Dar.-Saglio, Dict. des Ant. I, 2, pp. 1434-1436; Beauchet, L., Hist. Dr. 
Pr. de la Rép. Ath. I, 82-107 (1897); Philippi, Ad., Beit. Gesch. att.-Biirgerrechts, 79-143 
(1870); Buermann, Drei Studien auf dem Geb. des Att. Rechts 380, 578 seq. (1878) (Jahr. f. 
kl. Phil. Suppl. IX). The Greeks referred to the monogamy which characterized them and the 
Egyptians as distinguished from other Orientals. In Athens, monogamy was said to have been 
established by Cecrops, Clearch. ap. Athen. Deipn. XIII, 2, 55 D; Herodotus, II, 92. Cf., 
however, the cases cited by Humbert, G., s.v. bigamia, in Dar. Saglio Dict. Ant. I, 710-711. 
In Egypt, of course, monogamy was qualified by widespread concubinage. For the marriage 
in Roman Egypt, cf. Nietzold, Joh., Die Ehe in Agypten zur pt. rim. Zeit. (1903); and Arangio- 
Ruiz, V., Persone e famiglia nel diritto dei papiri (1930). Pubb. Un. Cattolica del Sacro Cuore, 
xxvi. Miiller, O., Untersuchungen zur Gesch. des. att. Biirgerrechts, Neue Jahrbiicher f. 
kl. Phil. Suppl. xxv, pp. 607 ff.; Savage, C. A., The Athenian family (1907). 
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matter somewhat differently. An Athenian did not lose caste by taking 
a pallake in addition to his wife. A Roman did. Doubtless the much 
higher position of the Roman matron was responsible for this difference. 

But the concubine was not a paelex. The concubinate was monog- 
amous, like matrimonium. The impediments of relationship existed as 
in marriage. It was ended only by a quasi-divorce—to be sure, often a 
one-sided dismissal. Misconduct of the concubine was adultery. Still 
since the relationship was not a marriage, the children were not legitimate, 
they did not come under the patria potestas nor succeed on intestacy, there 
was no dowry and gifts to the concubine or her children were sharply re- 
stricted. 

The capital point is that the concubine regularly was a freedwoman of 
her quasi-husband. And, in general, it may be said that the institution 
grew out of the restrictions made statutory by the lex Iulia and subse- 
quent enactments, though long existent in practice. Women who could 
not be wives by reason of lowly station could be concubines. 

Not only was the institution legally recognized, but it was regarded with 
approval under special circumstances. A widower with children acted 
properly when he took a concubine instead of a wife."* In this way, he 
avoided giving his children a stepmother, who was a traditional bugaboo 
in ancient as in modern times; he prevented the same children from being 
prejudiced in their inheritance; and—it is explicitly declared—he pro- 
tected his second wife, who was usually much younger than himself, from 
the rancor and hostility of those who claimed a vested interest in the in 
heritance. They were not likely to be bitter against a concededly inferior 
person who could be no rival to them in rank or property. 

In a special case, that of a Roman magistrate and a woman of his prov- 
ince, the reason assigned was again the protection of the woman. The 
magistrate could not secure control of her property by way of dowry.’® 

The concubinate had, therefore, a real social function. A concubine was 
different from a wife only in rank and the special admixture of respect and 
affection which constituted in theory the roman dilectus maritalis.° Her 
husband—the term was quite proper—was her admitted superior. 

This was the situation at the time when the imperial authority was fast 
disappearing in the Western Mediterranean. In the obscurity that en- 

** Cf. Ulpian, D. 25, 7, 1, pr; cum honestius sit patrono libertam concubinam quam matrem- 


familias habere. Cf. Capitolinus, Vita Marci, c. 29., and Vita Anton. c. 8. Heineccius, Antiq. 
Iur. Rom., p. 262, ne liberis inducerent novercam. 


9 D. 23, 2, 65, Pr; 24, 1, 3, 13 34) 9, 2, I. 
2° Paul, 1. Sent. II, 20, 1; D. 24, 1, 3, 1. Nihil interest nisi dignitate. 
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velopes the social and legal history of the following two and a half cen- 
turies we cannot tell how clear a recollection of these regulations remained 
when Italy, Germany, France and Spain were governed partly by bar- 
barian chieftains under various tribal systems, partly by Roman local 
magistrates subordinate to these chieftains, and partly by Christian bish- 
ops who acknowledged the authority of the Pope. 

Concubinage existed among a great many Germanic peoples. In some 
cases the concubine was a paelex, a secondary or inferior wife taken into 
the household in addition to the wife proper. That was obviously opposed 
to church practice and doctrine and was forbidden by a constitution of 
Constantine. But the concubine of an unmarried man was a person with 
an accepted status. Church Councils tolerated it, if they cannot be said 
to have approved it, and among the Germanic peoples generally the posi- 
tion of such a concubine was about what it was in the later Roman law.” 

The custom of trial-marriage, “hand-fasting,” doubtless played a part 
among the non-Roman northern tribes.” The woman would be taken as a 
concubine and married if a son was born, or if after a few years, the hus- 
band—usually a man of rank and power—wished to change her status for 
any reason. 

It is extremely likely that the concubine was a person of an inferior 
class. But there is nothing that legally prevented a marriage between any 
free man and any free woman, and concubinage in consequence was a mat- 
ter of deliberate choice, at any rate of the husband. 

No special ceremony was requisite in order to effect the union of a man 
with his concubine. It was, however, long an open question whether any 
special ceremony was necessary for marriage at all—at least, before the 
Council of Trent. The received opinion was that no ceremony was essen- 
tial and that mutual consent, whether per verba de praesenti or per verba 

* Concubinage was not officially abolished in the Holy Roman Empire until 1577. The 
Council of Trent had already forbidden it in 1563; cf. Paolo Sarpi, Hist. Conc. Trid. I, 708; 
Pallavicini, Hist. Conc. Trid. XXIII, cap. 8. It had been forbidden in Byzantium by a Novel 
of Leo, N. 91. Even Grotius thought that the concubinate although undesirable was not im- 
moral. Cf. Cocceji, S., Jur., Civ., Contr. II, 211-212. Pothier, Oeuvres, VI, pars. 6-10 (ed. 
Bugnet, 1861). For Christian concubinage in general cf. the article by David S. Schaff in 
Hastings’ Encyclopedia of Religion and Ethics, III, 817-819. That men living in concubinage 
might be admitted to communion was expressly declared by the Council of Toledo, Mansi 
Conc. III, 1001, and by the Council of Tribur in 895 a.v. Cf. Hefele, Konziliengeschichte, IV, 


556. This same Council announced that a full marriage could be contracted only between 
equals. Cf. also article by Gaynor, H. A., s.v. concubinage in the Catholic Encyclopedia. 

» ‘*Hand-fasting’’ is properly any sort of contract to marry, “‘spousals,”’ and is used in the 
sense mentioned in the text in the famous incident in Scott’s, The Monastery, ch. XXV, 
where the period of trial is declared to be for a year and a day. 
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de futuro cum copula, constituted a marriage. A religious duty to cele- 
brate it in facie ecclesiae was imposed but its violation subjected the offend- 
er to spiritual penalties only. The validity of the marriage was not affected. 

None the less the triumph of this doctrine did not, as is sometimes 
stated, automatically turn all cases of concubinage into formal marriages.” 
In the first place, concubinage existed continuously in those times and 
places in which the validity of a consensual marriage had not been ques- 
tioned; and secondly if the contract itself determined the status, that 
would even more definitely indicate that the resulting union was con- 
cubinage and not marriage. Besides, there is specific evidence that even 
after the consensual marriage was generally accepted, it needed a specific 
act of the parties to change the status.*4 The Church, to be sure, encour- 
aged men to marry their concubines, but, as we have seen, did not ab- 
solutely forbid the relationship in the case of unmarried men, particularly 
in the case of widowers with children. The secular laws of many commu- 
nities—especially in Italy—similarly legalized this kind of concubinage 
unless it was a mere cover for prostitution. It was even suggested in the 
Fourteenth Century that a freer permission of concubinage might check 
the spread of sexual perversion.’s 

There is an occasional reference in the records to “legitimate concu- 
bines.”” These were usually serfs, but the term is quite general in the 
statutes of Florence of 1415.” 

That the concubine did not take the husband’s rank is obvious. And if 
there were children, these likewise had no claim on their father’s position 
or his property. But they were definitely recognized as children both of 
their father and their mother and in many places a kind of deferred suc- 
cession, if there were no legitimate children, was granted them. Indeed, 
the term “natural’’ children seems to be particularly applied to them,” 
since the children of casual and concededly illicit unions had no relation- 
ship whatever to their father, nor, in England, to their mother. 

Concubinage, in other words, was a definite status. It needed no solem- 
nization. Indeed, it is hard to suppose that any ritual either established by 
usage or sanctioned by religion, would have been proper, much less neces- 


23 Brissaud, J., History of French Private Law 160 (tr. Howell 1912). 

24 Brissaud, op. cit., p. 160, n. 4. 

4% Pertile, A., Storia del Diritto Italiano III, 370-372 (2d ed. 1894), esp. p. 372, n. 13. 
* Pertile, A., op. cit., p. 372, n. 14, Statut. Flor. 1415, II, 126. 


27 For the position of ‘‘natural children,” ¢f. C. Theod. IV, 6, 7, and C. Just. 5, 27. Ordi- 
narily, to be sure, “natural” children were not distinguished from illegitimate children in 
general, Gaius, I, 64. D. 1, 5, 19. 








MORGANATIC MARRIAGE 605 


sary. But it did depend on a definite agreement. The obligations of fidel- 
ity on the one side and maintenance on the other, were certainly assumed, 
and the children, while not fully legitimate, were not bastards, in the 
Roman sense of spurit. 

But it does not appear that there was any absence of connubium be- 
tween men of the upper feudal ranks and those of the lower, or even wholly 
without rank, provided both were free. And apparently certain classes of 
serfs were included. It was possible, therefore, for any of the feudal mag- 
nates, the capitanei of the Libri Feudorum, or even for any prince, to 
marry a free woman of the humblest class, if he desired to do so, and it was 
the agreement express or implied between them, not the parity or dis- 
parity of rank, that determined whether the union was marriage or con- 
cubinage. 

As the feudal system became firmer in its outlines, and the social classes 
more definitely stratified, marriage between persons of different rank cre- 
ated new difficulties. Testamentary disposition was limited to movable 
goods. In the most important types of property it may be said that a 
man’s kinsmen had an indestructible expectancy which was almost a pres- 
ent interest. This would inevitably give rise to a sharp opposition to un- 
equal marriages, in which the party of higher rank would be likely to 
suffer in property as well as in position, since in the case of equal mar- 
riages the resulting property relations were largely determined by con- 
tracts or treaties in which all persons concerned had some voice. A defi- 
nite opposition was created to “unequal’’ marriages and a technical word 
created for them, disparagium,” disparagement, the misalliance or mis- 
heirat of later law. 

Such a union was very different from concubinage. The disparagium 
was a perfectly valid marriage in every sense but one which the parties 
should not have entered into or should not have been permitted to enter 
into. Concubinage, on the other hand, was an inferior type of marriage 
relatively unstable, even if it was partially protected by secular and canon 
law. 


28 Bracton, f. 89. Fleta, i, 13. Rastell, Termes de la Ley, s.v. disparagement. In later times, 
it was expressly stated in Termes de la Ley, that not merely lower rank, but physical disease 
or sterility constituted disparagement, as in the Spartan kakogamion (supra, note 5). The 
diseases specified are ‘‘leprosie, French-pox, falling-sickness or such like.’? We may note, there- 
fore, that this sort of disparagement as an impediment to marriage anticipates in a measure 
the ultra-modern suggestion of eugenic marriage laws. That this was a general rule appears 
from Craig, Jus Feudale II (Clyde’s translation), D. 21, 27. Cf. Littleton, 2, 4, par. 109; 
Cowell, Institutes, T. de nuptiis, c. 6. A reference to disparagement was found in many model 
grants. Cf. Madox, Th. Form. Angl., p. 366. For the whole subject, see the article in Ducange, 
Gloss. s.v. disparagium. 
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The importance of disparagium in medieval society and law can hardly 
be overestimated. It was intimately associated with the feudal incident 
of marriage (maritagium).”? The right of the feudal lord to dispose of the 
hand of the minor heirs and heiresses or the widows of his vassals was a 
valuable property right and frequently abused by high-handed lords. The 
abuse consisted largely in a sort of a legalized blackmail. An objectionable 
match was proposed and the ward or widow required to buy it off. A num- 
ber of striking examples of this appear in our records.*° 

But the objectionable character in these cases was based on personal 
liking or disliking. The maritagium was definitely limited to persons of a 
rank equal to that of the ward. Anything less was disparagium and was 
sharply forbidden. But, although forbidden, if a marriage followed, it was 
generally valid. The lord had been guilty of a serious wrong for which re- 
dress could be had from the overlord. The punishment might be a fine, or 
forfeiture of the maritagium over this particular tenancy. But the valid- 
ity of the marriage was not affected. 

Disparagium loomed so large to the feudal landholders that Magna 
Carta regulates it with considerable detail and emphasis." It was a major 
grievance, since if the king was guilty of it, there was no normal redress. 
It was so prominently in the minds of men that almost the only contem- 
porary reference to John’s Charter singles this out as the one reform de- 
manded and obtained under it.** But the disparagium created by a vol- 


untary union of persons of unequal rank—even when it was widely un- 
equal—was left to social reprehension. The law took no account of it. 
As a matter of fact even a disparagium which took place with the consent 
of the ward was void of penalty. The feudal lord who could persuade his 


*° Cf. Ducange, s.v. maritagium, where the principal passages from Glanvil on are given. 
The maritagium is much discussed in any discussion of the Feudal system. Its abuse in the 
form of the sale of the right was a burning issue under Henry VIII. The best and fullest 
account of maritagium is to be found in Craig’s, Jus Feudale, II, D. 21; now available in Lord 
Clyde’s translation. The Church at all times opposed it. Videtur contra iuris naturalis et iuris 
divini regulas introducta, Craig, op. cit., II, D. 21, 2. 

3° Cf. Madox, Hist. of the Exchequer, I, 324, 515, 565; McKechnie, W. S., Magna Carta 
62-63, 212-213 (2d ed.). In 1200, the widow of Ralph of Cornhill offered the King 200 marks 
(£133, a very considerable sum) as well as two hawks and three palfreys, not to marry God- 
frey of Louvain, who had offered the King 400 marks for her hand. In the Worcester Eyre for 
1221, Avelina de Oilli paid the Archbishop of York, who owned her marriage, 100 marks for 
having married without his leave one Richard, quia idem Ricardus fuit vicinus eiusdem et ipsa 
amavit eum ita quod eum cepit in virum. Rolls of the Justices in Eyre, Selden Soc. Vol. 53, p. 528. 

3 John’s Charter, c. 6; cf. the full discussion in McKechnie’s edition of Magna Carta, pp. 
212-214 (2d ed.). It was again regulated in the Statute of Merton (c. 20 Henry III, c. 6). 


# Histoire des ducs (a.D.) 149-150 quoted in McKechnie, W. S., Magna Carta 123 (2d ed.). 
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ward—if over fourteen—to marry beneath him or her did not lose his 
maritagium or suffer in any way. 

It must be remembered the constantly recurring attempt of a nobility 
to become a caste failed pretty generally in Europe. In most of the conti- 
nental countries there was a sub-nobility of officials and rich families who 
frequently intermarried with the upper feudal ranks. In England, the 
guild-merchants were scarcely beneath the knights and barons and the 
rise of new families from mercantile and even servile beginnings is a con- 
stantly observable phenomenon. Doubtless, the theoretical equality of all 
Christians, usually formally asserted even when differences in rank are 
enumerated, played a large part in this situation.* 

The notion of disparagement as it appears in the ancient Norman cus- 
tumal adds an idea of considerable importance.** The right sort of a 
marriage, a mariage suffisant, is one in which a dowry is given with the 
woman. The use of the Latin dos for both dowry and dower and the sim- 
ilarity in sound of these two terms has caused in some instances a serious 
confusion.** 

The dowry came from the wife’s family. It had a definite historical re- 
lation with the claim—usually merely a moral claim—of a daughter to 
some share in her father’s inheritance.*”? The constitution of a dowry made 
the marriage what it was originally and what it remained in feudally 


thinking Europe until modern times—a treaty between two families. An 
instrumentum dotale, it has been pointed out, changed concubinage into 
a marriage.** 

But if the wife was without a family in the feudal sense, no such treaty 


33 Fleta, I, 13, 3. 

34 Bracton, f. 5 b.; Fleta, I, 5, 4. 

3s Tres Anc. Cont. I. Si les fréres les poent marier sans disparagier soi de leur moeble sans 
terre ou de terre sans moeble cen leur doit suffire. 

% Cf. the frequent dos a marito accepta in the Latin formulation of the leges barbarorum; 
Lex Vis. IV, 5, 2 (M. G. H., Legg. I, i, 199); Lex Burg. M. G. H. Legg. II, i, 93, 10; 144, 11. 
In most Latin versions of the common law dower, dos is the usual translation. Cf. Glanvil, 
VI, 1. 

37 This is implied in the Tres Anc. Cont. Cf. note 35 supra. 

3 The Emperor Majorian in 458 declared a marriage without a dowry to be void. Post- 
Theod. Nov. Maior. VI, 9 (ed. Mommsen-Meyer), IT, 166. He demanded par condicio in the 
economic sense between the spouses in order to encourage large families and provide for them 
properly. The enactment was repealed shortly after by Leo and Severus in 463, abrogatis 
capitibus iniustis legis d. Maiorani (Nov. Sev. I, 1, edd. Mommsen-Meyer, II, 199). When 
we find in the Leg. Vis. M. G. H., Legg. I, i, 131, 10, sine dote coniugium ne fiat, the dos is in 
this case the dower. Cf. in general the excellent study of Lemaire, A., Origine de la régle, nul- 
lum sine dote fiat conjugium, in Mél. Paul Fournier, pp. 415-424 (1929). 
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was possible. And to be without a family might mean not merely servile 
status, but also membership in a family group that could not furnish an 
adequate dowry. What would, therefore, be an undoubted marriage if 
there were a dowry, raises some doubt if there were none. 

The dowry was in a way the chief protection of a wife in the Roman law 
at all stages. Divorce by mutual consent was legal but divorce by uni- 
lateral repudiation was permitted only for certain causes. Evidently, how- 
ever, if the husband desired a divorce, his desire would quickly enough 
create the mutual consent necessary for a divorce without reasons as- 
signed. If there was a divorce, the husband who had had unrestricted con- 
trol over most of the dotal property must account for it and the difficulties 
of doing so must have acted as a powerful deterrent to marital repudiation. 
An undowered wife on the contrary had no such protection. 

Since, in effect, the real difference legally between a concubine and a 
wife was the fact that the concubine could be dismissed almost at will, an 
undowered wife without reference to any agreement as to her status 
would be in no better position than a concubine, since she was de facto as 
much subject to arbitrary dismissal as a concubine would be. 

There was, however, a wholly different matrimonial property right 
which lay at the basis of the later dower (French douaire).*® This was the 
ancient institution of the Morgengabe.*® There is no reason to doubt that 
the obvious etymology is the correct one. It was a “morning gift” —the 


only doubt being whether it was a gift given the bride on the morning of 
her wedding day or on the morning after.“ It was frequently said to be 
the latter and to be in consequence of what medieval custom solemnly 


39 Glanvil discusses gifts which are like the Roman dos, dowry, but which he carefully 
distinguishes from what he calls the dos, i.e., the dower, VII, i (Woodbine’s ed. pp. 96 seq.). 
Cf. for the use of dos for morgengabe in the Anglo-Saxon laws, Liebermann, F., Gesetze der 
Angelsachsen, II, 293 s.v. Aussteuer, p. 588 s.v. Morgengabe. Kemble, J. M., Cod. Dipl. Aev. 
Sax. I, CX. Cf. the double use of dos in the Leg. Sax., Tit. 47-48. 

4° The Morgengabe has been fully studied in all histories of medieval law. All the earlier 
discussions are summarized and examined in Schrider, R., Geschichte des ehelichen Giiter- 
rechts in Deutschland, I, pp. 84-112, II, 242-250 (1863-1871), and in the same author’s 
Lehrbuch der Deut. Rechtsg. 307-319, 728-731 (3d ed. 1898); Pertile, A., Storia del Diritto 
Italiano 312-349 (2d ed. 1894); Brissaud, J., Hist. of French Private Law, 754-755 (tr. Howell 
1912); Salvioli, G., Storia del Dir. Ital. 450-459 (8th ed. 1921); Grimm, Jac., Deutsche Rechts- 
alt. I, 606-619. Cf. the texts and formulas cited in Viollet, P., Hist. du dr. civ. fr. 774, notes 
2 and 3; Heusler, Andr., Inst. des deut. Privatr. II, pp. 287-289, 296; Loersch, H, and Schroe- 
der, R., Urkunden Nos. 69, 184, 190 (1874); v. Schulte, J. F., Lehrb. der deutschen Reichs- und 
Rechtsg. 510 (6th ed. 1892). 

# It is extremely likely that the gift was made before the actual marriage, since otherwise 
in most places at customary law it would be void. Loisel, Inst. Cout. I, II, XXV, 127. Dona- 
tion en marriage ne vaut. But although promised before, it was usually not acquired unless the 
marriage was consummated. Aw coucher gagne la femme son douaire. Loisel, 140. 
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enough called pretium virginitatis.“ The institution is spread over the 
whole world. It was known to the Greeks as the anakalypteria, the “un- 
veiling” gift, and was given a divine origin.*? It was particularly common 
among the Germanic tribes and was fully developed among the Anglo- 
Saxons.‘4 

A real pretium virginitatis or pudicitiae may be involved in this institu- 
tion or in the still older Wittwm* which seems to have its roots in the pur- 
chase of a woman from her parents. But if the morgengabe had any such 
connection, direct or indirect, this was not its only aspect. When we meet 
it, it has a different and very important social and economic function. 

Among the Germanic peoples originally the dowry proper was un- 
known.” When it was introduced later largely by contact with the Ro- 
mans, it remained unusual and unsystematized. A woman, therefore, who 
married and who by this marriage came under the control, mundium," of 
her husband, was unprotected except by the fact that her own kinsmen 
might raise the feud, if she were mistreated. But she was particularly un- 
protected, if her husband died either without children or during her chil- 
dren’s minority. Above all, in the case of a second marriage of a widower, 
the children of the first marriage, as in the case of ancient society, would 
be likely to be in sharp opposition to the second wife both before and after 
the husband’s death. 


All this contributed to give the morgengabe a great importance in the 
economics of family life. If the gift were the substantial one of lands or 
permanent feudal interests in tenures or offices, the wife was protected 
against divorce and safeguarded on widowhood. 

We find, as a matter of fact, extremely extensive gifts granted as mor- 
gengaben and the institution grew so rapidly that on the one hand a fixed 


# In the Dialogue, II, 18 (Hughes, Crum, Johnson ed., p. 151), it is declared that a widow 
is responsible to the Exchequer, sic tamen ut doti eius parcatur, quia premium pudoris est. The 
dos, here, is of course the dower or morgengabe. According to Coke, On Littleton, par. 31a, 
the phrase is a quotation from William of Occam. The idea seems to have been furthered by 
the canonists rather than the secular lawyers. The latter lay stress on the practical purposes 
of the dower. 


43 Caillemer, E., in Dar. Saglio, Dict. des Ant. I, 261; Pollux, II, 36; That the anakalypteria 
are a pretium virginitatis is specifically declared by Hesychius, s.v. 


44 Cf. Liebermann, F., Gesetze der Angelsachsen, II, 588 v. Amira, Karl., Altgermanisches 
Obligationsrecht, IT, 649-653. 


4s Liebermann, F., Gesetze der Angelsachsen, II, 739; Hazeltine, H., Zur Gesch. der 
Eheschliessung n. angels. R. (1905) (Festgabe f. B. Hiibler); Schroeder, R., Gesch. des ehel. 
Giterr., I, 43-63, 145-154; 169-172 (1863); Grimm, J., Deutsche Rechtsalt. 586-587 (4th ed.). 

# Tacitus, Germ. C. XVIII., dotem non uxor marito sed uxori maritus offert. 

47 Cf. the passages cited above in note 46. 
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portion became customary and, on the other, the senile affection of elderly 
bridegrooms was frequently abused.** It became necessary to limit the 
amount of the morgengabe to a definite proportion, usually the one cus- 
tomary in the region. One third or one quarter is often found as the lim- 
it. 

It is clear, therefore, that the morgengabe would render a dotal system 
unnecessary since it performed more or less the same economic function. 
And, as a matter of fact, in the “lands of the customary law,” including 
Normandy and England, the dowry proper was sporadic and irregular, 
while the morgengabe developed into a dower (douaire) of one third which 
was much the commonest share. 

But the morgengabe would become all the more necessary, if, as was 
almost inevitable, the husband became either the unqualified owner of the 
dowry or if his control of it was subject to no obligation to account. In 
that case, the wife’s position would, on her widowhood, be doubly bad, be- 
cause she had no share in her husband’s estate and her own property 
might be irretrievably lost. The morgengabe or dower appreciably rem- 
edied the situation. 

Evidently, the morgengabe could be given to a concubine. But if it 
consisted of substantial property, feudal property, we may be sure that 
two groups of persons would watch a transaction of this sort with extreme- 
ly jealous eyes. One group would be the feudal lords who heartily disap- 
proved of any gifts by their vassals of property held by them; and the 
other would consist of the husband’s kinsmen who would thereby lose 
their expectancy of succession to that property. 

None the less, property was given to concubines.*° The gift was really 
the gift of a right of succession, since while the union lasted, the concu- 
bine’s property, like the wife’s, was under the control and management of 
her husband. But if the concubine was dismissed she obviously took the 
property with her and this possibility not only protected her to some ex- 
tent, but created the background for the development of a new institu- 
tion. 

Justice and reason seemed to demand that a concubine on her hus- 
band’s death should have some economic protection, just as a widow had 
it. But, again as in the case of a widow, she needed this protection only 
during her life-time. When she died what became of the morgengabe? If 


4 Pertile, A., Storia del Diritto Italiano, ITI, 319 (2d ed.). Cf. esp. ibid., n. 38. 


49 In Lombardy it was one quarter. Pertile, A., op. cit., III, 319. Cf. Lemaire, A., Les ori- 
gines de la communauté des biens, Rev. Hist. de dr. fr. 584-645 (1928). 


s° Brissaud, J., Hist. of Fr. Pr. Law (Howell tr.) 161, n. 2. Cf. Plaitus, Stichus 562. 
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it was an outright gift, it went to her kinsmen. But in the case of both 
wife and concubine, it was doubtless expressly provided that, on that con- 
tingency, the property reverted. 

Clearly this did not cover the case of a dismissal of the concubine. If 
she lost her morgengabe, it would merely mean that she never received it, 
because while her husband lived he controlled it. If she took it with her, 
it would not revert. 

In this way the ground was prepared for a new type of union intermedi- 
ate between the concubinage and marriage proper. It would need merely 
a single incident to make concubinage a real marriage. This incident was 
indestructibility, since divorce of a valid marriage was unknown. And if 
concubinage were turned into an indissoluble marriage, the objection of 
kinsmen to it, based on the danger of a permanent alienation of property, 
would no longer hold. 

The addition of this incident would leave unchanged the other incidents 
of concubinage, the fact that the wife did not receive her husband’s rank 
and that the children of the union did not succeed to their father’s posi- 
tion or property. Since concubinage was not a mere accidental develop- 
ment, but one that performed a social function, the retention of these in- 
cidents was a necessary element. 

We have scarcely controvertible authority that such an institution, i.e., 
a form of marital union, as indissoluble as marriage and with some of the 
incidents of concubinage, grew up in at least two places. One was Milan 
at some time before 1100 and the other consisted of an indefinite region 
supposed to be governed by an imaginery Salic law. 

The passage of the Libri Feudorum is one chief authority :* 

A man had a son born of a wife of noble rank. After the latter’s death, being unable 
to contain, he married another woman of lesser rank. But being unwilling to live in sin, 
he married her with this agreement (ea /ege) that neither she nor her children should 
have more of their father’s property than he stated at the time of the spousal; to wit, 
ten pounds or whatever he wished to state when he married her. This at Milan is 
called ‘‘taking a wife ad morganaticam,’’* and in other places, “taking a wife by Salic 
law.’’s3 


st For some account of this collection and its great importance cf. my Handbook of Anglo- 
American Legal History, pp. 145-146. The best text is that of Lehmann, Karl, Das Lang. 
Lehnrecht 160 (1896). Cf. particularly the admirably full discussion of Besta, Enrico, Storia 
del Diritto Ital. I, 1, pp. 438-452 (1923). There are very few glosses on this chapter, and the 
most concise and valuable commentary on it is still that of Cujas (Cujacius) in 11. feud. comm. 
III, 32 (ed. 1840, Vol. 10, pp. 974-976). Cujas finds the germ of the Morgengabe in the 
Byzantine hypobolon; Leo. Nov. 181; Steph. Thes. G. L. s.v., 8, 495-496. 

# It has long been noted that the extant custumal of Milan says nothing of this institution. 

53 The citation indicates that the ‘‘Salic law’”’ here referred to is not the formulated Lex 
Salica, one of the oldest of the leges barbarorum, but that the expression is merely a phrase of 















612 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The man died after children were born of this wife. They do not succeed to his 
general property, if there are other children, and not to his feudal estate, even if there 
are no other, because although they are legitimate, none the less they have no right of 
succession to a fief. They do however succeed their father in his other property, if 
there are no children of a previous marriage. They even succeed their brothers, if the 
latter die without issue, by the custom of Milan. 


We may disregard the slightly sanctimonious non valens continere, since 
it is little more than a Biblical tag that a clerical draughtsman felt obliga- 
tory.5 We may note, however, that the situation is the same as that which 
in Roman society seemed to justify concubinage. It is the case of a widow- 
er who had married a woman of proper rank as his first wife. But the es- 
sence of the marriage is the emphasis on the agreement. The matter is 
regulated by a specific contract (ea lege). 

The phrase ad morganaticam occurs here apparently for the first time. 
It is a very strange one. That morganatica is a corruption of morgengabica 
was an early conjecture. It goes back at least to the early Renaissance.’ 
Philologically it is unexceptionable. But the syntax of the phrase itself 
is not clear. We must suppose an ellipsis of a more or less extensive sort 
and it will be noticed that it is the whole phrase “‘accipere uxorem ad mor- 
ganaticam’”’ which is said to be a Milanese expression. 

If morganatica means morgengabica, the ellipsis is a very definite one. 
Evidently this type of marriage could not be distinguished from others by 
the presence of a morgengabe which was not merely usual but in some 
places essential to the existence of any marriage at all. The Milanese 
phrase must have meant that in these marriages there was no dowry and 
no succession unde vir et uxor and that the wife had rights ad morgengabi- 
cam (proprietatem solam) only to the property given to her as morgengabe. 
Some expression meaning “exclusively” is essential, and since the phrase 


ordinary speech by which this institution, like the famous rule of succession to the throne, 
was ascribed to an ancient and authoritative source. Cf. v. Thudichum, Fr. Sala, Sala-Gau, 
Lex Salica 75 seq. (1895). 

54 Libri Feudorum, IT, 29. 

8s I Corinth, 7,9. Paul, as is well known, uses the phrase of any type of marriage. 

% Even the Codex Iuris Canonici (Can. 1112) while declaring in general that all marriages 
make the woman fully the wife of her husband, adds the qualification, misi iure speciali aliud 
cautum sit. The purpose of the reservation seems to be that of admitting a morganatic mar- 
riage where it is still valid by secular law, as in Germany and Austria, for reigning families. 

Some Feudists took the fact that the marriage was a widower’s second marriage to be the 
essential characteristic of the morganatic marriage, Craig, Jus Feudale, II, D. 12, 28. 

s7 The literature on the morganatic marriage is extensive. It is cited fully in Stobbe’s 
Handbuch des deutschen Privatr. IV, 214. Most of the special treatises there mentioned 
were not available to me. Cf. further the discussion in Pertile, A., Storia del Diritto Italiano, 


ITI, p. 335; Mohl, Staatsrecht, IT, pp. 131; Dieck, s.v. Eheschliessung, Ersch und Gruber, 
Enz. I, Vol. 31, pp. 321 ff. 
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taken into the Libri Feudorum omits it, we might have assumed that the 
morgengabe as a general incident of marriage had practically disappeared 
in Lombardy. But, as a matter of fact, that does not seem to be the case. 
Indeed, the morgengabe (morgincap), donum matutinale, grew out of all 
reasonable proportions in Lombardy and had to be particularly restricted 
by a statute of Liutprand and other Lombard kings.** 

The morganatic marriage mentioned in the Libri Feudorum was the 
marriage of a widower with a woman of lower rank. This is given as an 
illustration. The essential characteristics seem to lie in the fact that the 
special situation created was the result of a special agreement. There was 
no reason why non-nobles could not marry on such terms, or persons of 
equal rank, and instances of this sort are known. That the ritual in these 
cases, if the marriage was publicly celebrated, involved the use of the left 
hand instead of the right, seems to have been a widespread custom and cre- 
ated the phrase “left-handed” applied both to the marriage and to the 
descendants of the union.5® But the left hand was no more a necessary 
part of the ceremony than the “mantle” was in the case of legitimated 
children. 

The morganatic marriage was, therefore, not concubinage because it was 
indissoluble. Nor again was it a misalliance, or disparagium, which was a 
full marriage with all the incidents of marriage, but one that might in- 
volve a legal or social penalty on those who took part in it. 

In later Europe, as the feudal states of Germany and Italy grew into 
sovereign principalities, the segregation of these princes into a real caste 
became more and more an established doctrine. General or special family 
laws (Hausgesetze)™ provided severe penalties for disparagium, or declared 
that a disparaging marriage was ipso facto morganatic or even void. The 


$8 Pertile, A., Storia del dir. ital. III, 317-320. The edict of Liutprand was of the year 
717 A.D. 


59 The right hand was prescribed by the formulas of the marriage ritual. But there is no 
evidence that if the right hand were used instead of the left, this would change a morganatic 
marriage into one of full rank. 

6e Schréder, R., Lehr. d. deutsch. Rechtsg. 732. Grimm, Jac., Deutsche Rechtsalt. I, 220 


(4th ed.). Beaumanoir, Ph., Cout. de Beauvoisis ch. 18. The term was said to be derived from 
the legitimation of Hercules by Juno, Diodorus, 4, 39. 


% Pitter, J. St., Uber Misheiraten teutscher Fiirsten und Grafen (1796); Moser, J. J., 
Familienstaatsrecht, pt. 2. (Both these books are known to me only by being frequently 
cited.) v. Schulte, J. F., Lehrbuch der deutschen Reichs- und Rechtsgeschichte 515-517 (1892); 
Waitz, G., Deutsche Verfassungsgeschichte I, 194-196 (3d ed.); Schréder, Richard, Lehrbuch 
der deutschen Rechtsgeschichte 457-462 (3d ed. 1898); id., Zur Lehre von der Ebenbiirtigkeit 
in dem Sachsenspiegel, Z. f. Rechtsg. 3, pp. 461 ff. Cf. further, Géhrum, Chr. G., Gesch. 
Darstellung der Ebenbiirtigkeit (1846); v. Minnigerode, Ebenburt und Echtheit (1912). (Both 


these last books were unavailable to me.) Danz, J. E. F., Uber Familiengesetze des deut. 
hoh. Adels (1792). 
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solidarity of this group of noble families increased considerably after the 
rise of absolutistic theories of sovereignty in the Renaissance. It did not 
show itself in Italy to any notable extent where the “despots ’’were far too 
much concerned with establishing and exercising their power to lay stress 
on the purity of their blood or the privileges of their class. Indeed un- 
mistakable illegitimacy and low origin were scarcely taken seriously in the 
Italy of the Fifteenth and Sixteenth Centuries. 

In France after Francis I, a definite sense of the disparity between royal 
blood and any non-royal shows itself. Francis tells Clement VII, the 
Medici pope, that his niece Catherine is not quite a fit person for the 
Dauphin to marry, although he accepts her finally. And Catherine’s 
treatment by both Francis and Henry II indicated their conviction that 
the marriage had demeaned them.” 

But on the whole, the feeling of parity and disparity on the marriage of 
sovereign princes®? was more pronounced among the teeming quasi-sover- 
eign princelets of Germany before and after the Peace of Westphalia than 
even in France, and took on a definite legal color in Germany quite early. 
The penalties for disparagium were nothing less than savage and the 
qualifications introduced by means of the morganatic marriage seem on 
the whole to have been rarely applied. 

Disparagium was resented as an affront to a class. When it was the hus- 
band who was of lower rank, it was resented by his wife’s kinsmen and 
peers as an even greater stigma. Economic interests played a larger part 
here than in the converse case, since the property rights over a wife’s prop- 
erty were immediate as well as prospective. 

In England, the emphasis laid on disparagement in Magna Carta yield- 
ed under the early decay of feudalism and the gradual and steady rise in 
the social and political importance of the merchant class. The penalties 
in the case of disparagium continued so far as the feudal lord was con- 
cerned, but they seem never to have existed if the disparaging marriage 
was voluntary on both sides. Feudal incidents decreased in importance 
after the War of the Roses and were finally completely abolished in 1660." 


® Ordinarily the rule applied, ubi ingenuus ingenuam ducat, nullum est disparagium. 
63 It is especially regulated in the Code of Frederick the Great, I, 2, 3, 3. 


64 Cf. the execution in 1416 of the famous Agnes Bernauer for having married the son of the 
Duke of Bavaria. Danz, J. E. F. Uber Familiengesetze des deutschen hohen Adels 216 (1792). 
Cf. also Dieck’s excellent article on Missheurath in Weiske’s Rechtslexikon, Vol. 7, pp. 215-223 
(1847), where among other sources there is frequent reference to the Fifteenth Century 
treatise of Peter of Andlau, de imperio rom. Germ., who speaks of the rule as Alamannis 
inveteratus usus, II, 12, (ed. Strasb.), p. 117. 


*s 32 Charles II, c. 14. 
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From that time, and for most purposes long before, the only sanction 
against disparagement was social disapproval, a quite inadequate sanction 
in the rapidly shifting economic equilibrium of English social classes dur- 
ing the Sixteenth and Seventeenth Centuries, but effective enough when 
a new equilibrium was gained. 

As far as the morganatic marriage is concerned, there is no evidence 
that it ever existed in England in any form. The union of John of Gaunt 
and Catherine Swynford was open concubinage and her children had to be 
legitimated by an Act of Parliament. There seems to be no trace of any 
special terms in a consensual marriage, by which the wife or the children 
were declared to lose their right either in the rank or the estate of the 
father. Grants in free marriage as well as the later estate-tail could be lim- 
ited to the children of a particular wife so that a subsequent wife or her 
children would not share in it but this could apparently not be done by an 
arrangement between the spouses themselves. 

As we might expect, however, despite the fact that disparagement seems 
never to have involved any legal disability when it was voluntary, misalli- 
ances in which there was a striking difference in rank between the parties 
were extremely rare in England. But they did occur even in royal mar- 
riages, both in England and Scotland,® and such objections as were made 
were easily overborne. The only restrictions made by law as to royal mar- 
riage in England were those imposed by the Bill of Rights of 1689°7 and 
by the Royal Marriage Act of 1772. By the former, if the king married a 
Roman Catholic, the throne is automatically vacated. If any heir to the 
throne marries a Catholic his right to succeed is forfeited. But in both 
cases the marriage itself is perfectly valid. 

The Royal Marriage Act of 1772, occasioned by the marriage of the 
Duke of Cumberland, brother of George III, rendered void any marriage 
of a descendant of George II except with the assent of the king, or in spe- 
cial cases of Parliament. Asa matter of fact, it was not till the Hanoverian 
dynasty, that the German notion of a separate caste created by ruling 
sovereigns—a caste that could admit no other group to connubium, no 
matter how noble or illustrious—was first brought into England. It was 
very much resented by the English nobility, many of whom regarded the 
reigning family with undisguised contempt, but it was maintained until 
the situation created by the World War of 1914-1918. 

Four of Henry VIII’s marriages were with his own subjects. Robert II of Scotland twice 


married his subjects and his father David II married Margaret Logie, a commoner, from 
whom he later sought to be divorced. 


61 y William and Mary 2, c. 2; 6 Anne, c. 41. 6 52 Geo. 3, c. 11. 
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In France, which by tradition had a prouder and more arrogantly ex- 
clusive nobility than any other country, the situation was very much the 
same as in England. Marriages between the nobility, even the most illus- 
trious houses, and the upper ranks of the non-noble classes, the financiers 
and public officials, the noblesse de la robe, were extremely common.” In- 
deed, at the height of the supremacy of the Ancien Regime, in the early 
eighteenth century, it is demonstrable that more than half the nobility 
were the children of such disparaging unions, or were recently ennobled 
themselves. 

There was, however, a vestige of the tradition that actual servants, the 
successors of the medieval serfs, could not contract a valid marriage with 
persons of the upper classes. This tradition is mentioned only to be re- 
jected in an Eighteenth Century decision, which declares that the invalid- 
ity of disparaging marriages applies only to members of the royal family 
or such other persons of rank in whose marriages the state as a whole has 
an interest.7° 

But in Germany, as has been said, an entire branch of law dealt with 
the family rights of the more than one hundred sovereign families that re- 
mained in the shadowy Holy Roman Empire.” When this ended formally 
in 1806, many of them ceased to be sovereign without losing their caste- 
privilege of intermarriage with reigning houses and among them the rules 
of disparagement and of morganatic marriages continued to be strictly en- 
forced. 

In 1786, the Emperor Joseph II officially abolished morganatic mar- 
riages.” But this could apply only to Austria and the Austrian dominions. 
Nor did it apply to the imperial family itself as a recent situation indi- 
cates.75 

6s A French encyclopedia of the eighteenth century, Enc. des Arts et Métiers, Vol. 22, p. 
252 (1780), thinks of the morganatic marriage as exclusively German and calls it cette loi 
gothique et vraiment barbare, and considers it to be based on a préjuge absurde ridicule et 
inhumain; Pothier, Oeuvres, 6, p. 5, regards it as an exclusively German custom. 

7 Cf. the article mariages des princes du sang in Dict. de droit et de Prat. ii, p. 189 (1769), 
where it is suggested that the rule applied only to presumptive heirs to the throne. 

™ There was even a popular rhyme to describe the morganatic marriage; Heirat ins Blut 
aber nicht in Stand und Gut. The “‘conscience”’ marriage was practically interchangeable with 
the morganatic marriage. Cf. Dieck, Die Gewissensehe (1837) (not seen); Escriche, Dicc. 
de la leg. espagn s.v. matrimonio de consciencia. The marriages of princes is regulated in 


Novis. Recop. 10, 2, 9, Par. 11. The letter of Benedict XIV, Satis vobis compertum, expressed 
great disapproval of the practice. 


” The words of the decree are: Nur Ahnenstolz und gesellschaftliche Vorurtheile haben die 
‘‘mariages de conscience’ erfinden machen. 
73 It will be remembered that the Austrian heir-apparent who was assassinated at Serayevo 


in 1914 was morganatically married, and that his still living oldest son, the Duke of Hohen- 
burg, had no claim to the throne. 
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It is curious that a serious attempt was made in Germany during the 
early Nineteenth Century to generalize the morganatic marriage in order 
to permit middle class professional men to be respectably provided with 
housekeepers and with female attention without involving the property 
rights of their family or impairing their sense of social superiority to the 
class of workmen and small shopkeepers. It met with little response, but 
the fact that it could be seriously discussed is itself significant. 

Evidently both morganatic marriages and disparagement are feudal 
conceptions and would reappear whenever any new form of social organi- 
zation stratifies social classes to any extent. The various attempts made 
in the United States to establish a social aristocracy indicates that even a 
state founded on democratic principles is not immune from this tendency. 
Marriages which are “unequal” from any point of view have still a con- 
siderable news value, which proves a persistent popular interest. This 
interest, to be sure, is in general one of cordial approval since the breach 
of the disparagement taboo has been a favorite romantic motif since King 
Cophetua made his most disparaging choice. The legend would scarcely 
have permitted him to offer the lady morganatic marriage. 
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NOTES 


UNCONSTITUTIONALITY AND FREE TRADE IN THREE 
FEDERAL SYSTEMS 


The notion of “‘states’ rights” as an antidote for the threat of government is 
by no means peculiar to the politics of the United States. In the past few years, 
significant constitutional questions have arisen in the three major federal sys- 
tems, the United States, Canada, and Australia, in connection with federal 
legislation attempting to deal with national economic problems. In all three 
systems important federal acts have been invalidated by the courts of last 
resort on grounds connected with the limits inter se of the powers of the federal 
and state governments. As a result of this development in the United States, 
various groups are now seeking a redistribution of federal and state powers, 
either by effecting a change in the policy of the judiciary,’ by further attempts 

* Such a plan would attempt to secure the overruling of such cases as Hammer v. Dagenhart, 
247 U.S. 251 (1918), Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922), and United States v. 
Butler, 297 U.S. 1 (1936), which established the doctrine of an implied prohibition against in- 


direct influence upon the internal policies of states through the exercise of existing federal 
powers. Cf. Victoria v. Commonwealth of Australia, 28 C.L.R. 399 (1926) (federal govern- 
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at federal legislation,? or by constitutional amendment.’ However, a brief 
examination of the constitutional developments leading to the invalidation of 
the acts in all three countries indicates that the basic reason for their rejection 
is not “states’ rights”; but rather that “states’ rights” is a convenient means of 
expressing a judicial conception of governmental policy. The rejection has 
come as a result of the gradual enactment into law, by judicial legislation, of 
the economic doctrine of laissez faire. This development has been accompanied 
by a failure on the part of courts to distinguish some essentially personal aspects 
of “property” and “civil rights” from a number of economic aspects which are 
almost totally unrelated. Unless this basic confusion of economic with per- 
sonal interests is resolved, it becomes evident that a simple redistribution of 
federal and state powers will accomplish either too much or too little. It is true 
that under the present alignment of powers there are a number of economic 
relations which should be regulated but which are immune to regulation. A 
redistribution of powers will be effective only to the extent that it makes their 
regulation possible. But if on the one hand an effective redistribution of powers 
is accomplished without making any distinction between the economic and the 
personal aspects of the interests which are to be regulated, an encroachment 
upon essentially personal interests may result. On the other hand, if this en- 
croachment is avoided by limiting the power to regulate without reference to 
the distinction between the economic and personal aspects of property inter- 
ests, the power will be insufficient to secure the necessary regulation of eco- 


ment has power to grant money to the states on such terms and conditions as it sees fit). The 
indirect control of state policies through conditional grants-in-aid has led to serious discontent 
in the less prosperous Australian states. See Australia: Problems of Federation, 24 Round 
Tab. 639 (1934); The Case for Secession of Western Australia (1934). 

The plan would also involve expansion of the commerce power: ¢.g., the elimination of the 
“‘manufacturing is not commerce” doctrine (United States v. E. C. Knight Co., 156 U.S. 1 
(1895); of. Nat’l Lab. Rel. Bd. v. Jones & Laughlin Steel Co., 57 Sup. Ct. 615 (1937); and the 
overruling of Railroad Ret. Bd. v. Alton R. Co., 295 U.S. 330 (1935). See Corwin, The Com- 
merce Power and the States (1936). 


2 For example, further legislation following the pattern of the Webb-Kenyon act might 
be attempted to protect state legislation on child labor, minimum wages, and similar subjects, 
following the decisions in Kentucky Whip & Collar Co. v. 1.C. R. Co., 57 Sup. Ct. 277 (1937), 
and West Coast Hotel Co. v. Parrish, 57 Sup. Ct. 578 (1937). See 25 Georgetown L.J. 671 
(1937). 

3 A representative proposal is that of Dean Lloyd K. Garrison, discussed in The Constitu- 
tion and the Future, 85 New Repub. 328 (1936); another, that of Senator Costigan, S. J. Res. 
3 (Jan. 1935). It is understood that the former is being redrafted. 

In general, proposed amendments would give Congress power over matter which the states 
cannot control because the resulting increase in production costs would tend to drive out pro- 
ducers. In addition, some groups propose control over (1) matters which the states tend to 
regulate insufficiently—e.g., control of corporate management; relief of debtors—and (2) 
matters which cannot be handled by single states either because of lack of financial resources 
or because of the geographical extent of the projects—e.g., large public works; agricultural re- 
settlement; conservation of natural resources. 
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nomic interests. The problem, therefore, is that of achieving in a federal sys- 
tem a distribution of powers which will permit effective control of economic 
interests and yet require essentially personal interests to be left intact. It isa 
problem of destroying Jaissez faire without disturbing the basically democratic 
character of the federal state. 

The doctrine of laissez faire has been made part of the basic law of Canada 
and the United States by including both economic and personal interests within 
the protection granted to “liberty,” “property,” and “civil rights’; and by 
dividing the authority to deal with economic matters transcending state lines 
between federal and state governments, so as to make control possible only by 
cooperation. In Canada and in the United States notions of “property” and 
“civil rights” have come to include both personal and business interests. There 
is a close parallel between the development of due process in the United States 
and the development in Canada of exclusive provincial power to deal with 
“property and civil rights.” In both cases the development has been from a 
notion of “property and civil rights” meaning security of person and possessions 
to a notion of “property” which also includes expectations of gain from business 
transactions, and a notion of “liberty” or “civil rights” which includes freedom 
to make business arrangements. On this point, the contrast of Australia with 
Canada and the United States is striking, principally because an Australian 
constitutional provision for industrial arbitration has been liberally construed. 
Nevertheless in Australia, as in Canada and the United States, there are certain 
national economic problems with which no one government is permitted to deal. 
In respect to these problems, despite substantially differing constitutional pro- 
visions, the three federal governments are in closely analogous positions. In 
the United States, the freedom of interstate trade from local “‘burdens’’ and the 
freedom of local transactions from federal regulation combine with the due 
process clauses to prevent either state or federal control of businesses which 
must compete for interstate markets.‘ Similarly, in Canada, the powers to 
regulate “trade and commerce” and “property and civil rights” are divided 
between the dominion and the provinces, respectively, and with the same 
result. In Australia, a constitutional prohibition against restriction of inter- 
state trade and commerce has been held to apply to the federal government as 
well as to the states, and has been so construed as to prevent regulation of 
interstate marketing. These results have been brought about by two courts, 
the Supreme Court of the United States and the Judicial Committee of the 


4Thus New York could set a minimum price to be paid to producers of commodities in 
New York (Nebbia v. New York, 291 U.S. 502 (1934) ); but could not prevent local dealers 
from purchasing at lower prices from out-of-state producers. Baldwin v. Seelig, 294 U.S. 511 
(1935). Yet the federal government could not regulate the prices paid to out-of-state pro- 
ducers so as to protect the New York market. Schechter Poultry Co. v. United States, 295 
U.S. 495 (1035). See Sholley, Negative Implications of the Commerce Clause, 3 Univ. Chi. L. 
Rev. 556 (1936). 
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Privy Council in England,’ through the interpretation of written constitutions 
whose terms are capable of bearing several constructions. In contrast with 
these, we shall examine the development of significant parts of the constitution 
of Australia, insofar as its interpretation has been within the power of the High 
Court of Australia. 

CANADA 


The constitution of Canada is the British North America Act of 1867.6 The 
provisions most significant for this discussion are found in sections g1 and 92 
which define, respectively, the powers of the Dominion Parliament and of the 
provincial legislatures. Section 91(2) gives the Parliament the power 


.... to make Laws for the Peace, Order, and good Government of Canada, in relation 
to all Matters not coming within the Classes of Subjects by this Act assigned exclusive- 
ly to the Legislatures of the Provinces, and for greater Certainty, but not so as to re- 
strict the Generality of the foregoing Terms of this Section, it is hereby declared that 
(notwithstanding anything in this Act) the exclusive Legislative Authority of the 
Parliament of Canada extends to all Matters coming within the Classes of Subjects 
next herein-after enumerated; that is to say,— . . . . (2) The Regulation of Trade and 
Commerce And any Matter coming within any of the Classes of Subjects 
enumerated in this Section shall not be deemed to come within the Class of Matters of 
a local or private Nature comprised in the Enumeration of the Classes of Subjects 
by this Act assigned exclusively to the Legislatures of the Provinces. 


In section 92(13) and (16) it is provided that 
In each Province the Legislature may exclusively make Laws in relation to Matters 
coming within the Classes of Subjects next herein-after enumerated; that is to say,— 


.... (13) Property and Civil Rights in the Province (16) Generally all Matters 
of a merely local or private Nature in the Province. 


It is apparent that the manner in which these provisions are to be construed 
is of the greatest importance, in view of the many ambiguities of section gr. 
It has been said that the act is to be construed as any ordinary statute; that 
the fact that the act was enacted in 1867 must be borne in mind and effect given 
to the intent of Parliament as of that time.’ It has also been said that the act 


“ 
. 


. .. planted in Canada a living tree capable of growth and expansion within 
its natural limits.”* In accordance with the former view, it might be expected 


5 Final interpretation of the Canadian constitution lies with the Judicial Committee of the 
Privy Council, by the Judicial Committee Act, 1844, and the Colonial Laws Validity Act, 
1865, 28 & 29 Vict., c. 63. Appeals on questions of federal-state relations may occur only with 
the consent of the High Court of Australia; all other constitutional questions, however, may 
be appealed to the Privy Council. See note 75 infra. 

6 30 & 31 Vict., c. 3. 


7 Bank of Toronto v. Lambe, 12 App. Cas. 575, 579 (1887); Kennedy, Some Aspects of 
Canadian and Australian Constitutional Law, 15 Corn. L. Q. 345 (1930). 

* Edwards v. Att’y Gen’l for Canada, [1930] A.C. 124, 136, holding women eligible for ap- 
pointment to the senate of Canada, even though at common law in 1867 women were not 
eligible for public office. Cf. Nairn v. Univ. of St. Andrews, [1909] A.C. 147, holding women 
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that interpretation would tend to follow rather strictly the views of the framers 
of the act, especially if these views were adopted in the early decisions. Or, in 
accordance with the latter view, it might be expected that interpretation would 
tend to adapt the powers of government to new conditions as they arose. In 
fact neither course has been followed. This can be illustrated by tracing the 
shift of the residual power from the dominion to the provinces through a shifting 
interpretation of (a) the “peace, order, and good government” clause of sec- 
tion 91; (b) the “‘trade and commerce” and “property and civil rights” clauses 
of sections 91 and 92; and (c) the treaty power conferred by section 132. The 
most recent expression of all these developments is to be found in the “New 
Deal’’ cases;* but it will be well to preface the discussion of these cases with a 
separate consideration of each line of development. 


THE RESIDUAL POWER 


It has often been said that the Canadian scheme of government differs from 
that of the United States in two ways: first, in that the powers not expressly 
granted to the provinces by section 92 are reserved to the dominion by section 
gt, in contrast with the provisions of the Tenth Amendment to the Constitu- 
tion of the United States; and secondly, in that the powers of the dominion and 
of the provinces exhaust all possible powers of government, so that no act can 
be ultra vires both the dominion and the provinces, while in the United States 
some powers are reserved to the people to be exercised only by constitutional 
amendment.'® However, even assuming that this was once true, the cases would 
now be difficult to reconcile on such an assumption. The residual power of 
the dominion to make laws for the “peace, order, and good government of 
Canada” has become an instrument to be used only temporarily, and then only 
in times of great national emergency, the crisis in trade of 1932-35 not being 
such an instance. The parts of “trade and commerce” comprised by labor re- 
lations and the marketing of products have become purely matters of “‘prop- 
erty and civil rights in the provinces.” Further, the power conferred by sec- 
tion 132 to enact legislation necessary and proper for performing the obligations 
of Canada or any of its provinces, as part of the British Empire, arising under 
treaties between the Empire and foreign countries, has lost its meaning since 
the Statute of Westminster, 1931." Canada now has national status, and treaty 


not to be “‘persons”’ eligible to vote at an election under a statute of 1868. In the Edwards case, 
Lord Sankey said the that constitution should be liberally construed except as to the distribu- 
tion of dominion and provincial powers, which should be construed strictly. 


9 See p. 628, and notes 50-62 infra. 
*° ; Bryce, American Commonwealth 307-8 (1921); Lefroy, Law of the Canadian Constitu- 
tion, 28 Can. L.J. 353 (1892); McGillivray, Dominion and Provincial Powers under the British 


North America Act of 1867, 13 Ill. L. Rev. 500 (1919). See also Atty’ Gen’l for Ontario v. 
Att’y Gen’l for the Dominion, [1912] A.C. 571, 581. 


™ 22 & 23 Geo. V, c. 4. 
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agreements are imposed upon Canada not by the Empire but by the dominion 
parliament.” 

The power of the dominion parliament to pass laws for the “peace, order, 
and good government of Canada” was first fully reviewed in the case of Russell 
v. The Queen.*3 In upholding the Canada Temperance Act of 1878, the Privy 
Council held that laws designed for the promotion of public order, safety, or 
morals belonged to the subject of “public wrongs” rather than “civil rights,” 
and consequently were not within any of the classes of subjects assigned to the 
provinces by section 92. After this decision, provincial liquor legislation should 
have been impossible. But the next year, an Ontario liquor act was upheld as 
within provincial powers, the Privy Council deciding that “subjects which in 
one aspect and for one purpose fall within section 92... .may in another 
aspect and for another purpose, fall within section 91.”"4 In 1885 a dominion 
liquor license act was held ulira vires without opinion;*s but eleven years later 
a provincial local option law was held valid only insofar as it did not conflict 
with a dominion act of 1886." The apparent inconsistencies of these decisions 
were not cleared up by a still later decision that the Russell case stood for the 
proposition that the regulation of liquor traffic lay outside provincial powers."’ 
At last, however, it was recognized that in the Russell case the dominion was 
acknowledged to have the power of overriding provincial legislation in a field 
which was within the competence of the province, where treatment on a national 
scale was desirable for the “peace, order, and good government of Canada.” 
Thus in the Lemieux Act case" the Judicial Committee had to meet the issue, 
and was forced to insult the Canadian people in order to avoid either over- 


ruling the Russell case or conceding that the dominion residual power extended 
to the enactment of laws for the mediation of labor disputes. It was said that 
at the time of the first temperance act the evil of intemperance must have be- 
come such a national calamity that an emergency existed, as in the case of a 
plague; and that the Russell case stood merely for an emergency power. The 


™ Re Aerial Navigation, [1932] A.C. 54 (control of aviation, held, within the powers of the 
dominion by virtue of the convention relating to aerial navigation adopted at Paris in 1919); 
In re Regulation and Control of Radio in Canada, [1932] A.C. 304 (control of radio communi- 
cation under a convention adopted after 1931, held, within the powers of the dominion because 
not within any of the enumerated powers of the provinces). 

"37 App. Cas. 829 (1882). 

™ Hodge v. The Queen, 9 App. Cas. 117, 130 (1883). 

*s Dominion Liquor License Acts, 1883-84, 4 Cart. 342n. (1885). 


6 Liquor Prohibition Appeal, Att’y Gen’l for Ontario v. Att’y Gen’l for the Dominion, 
[1896] A.C. 348, 362 (following the Russell case on the ground of the “‘peace, order, and good 
government” clause). But cf. Brewers Ass’n. v. Att’y Gen’l for Ontario, [1897] A.C. 231; 
Att’y Gen’l for Manitoba v. Manitoba Licence Holders Ass’n, [1902] A.C. 73 (provincial 
licensing and prohibition acts, held, valid). 

17 Att’y Gen’l for Canada v. Att’y Gen’l for Alberta, [1916], 1 A.C. 588, sos. 

*® Toronto Electric Commissioners v. Snider, [1925] A.C. 396, 412. 
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same notion that the overriding power of the dominion applied only to cases 
of emergency had previously been put in more politic terms in a case holding 
invalid an act to control combines.'® However, the soundness of this “‘emer- 
gency” interpretation of the initial clause of section 91 is rendered questionable 
by the previously accepted construction of the remainder of the section. The 
classes of subjects assigned exclusively to the provinces by section 92 are 
described in the final clause of section 91 as comprising a “class of matters of a 
local or private nature.’*° This emphasis on the local and private character of 
the subjects relegated to the provinces by the constitution is strengthened by 
the remarks of Lord Sankey in the Aeronautics case: “.... the real object 
of the Act was to give the central government those high functions and almost 
sovereign powers by which uniformity of legislation might be secured on all 
questions which were of common concern to all the Provinces as members of a 
constituent whole.”#* Thus, even accepting Lord Sankey’s earlier statement in 
the Edwards case” that the distribution of dominion and provincial powers 
should be strictly construed, it is difficult to see why—except for the sake of 
laissez faire—the distribution of powers must be construed strictly against the 
dominion. Yet the residual power of the dominion is now in practice nothing 
but a power to implement the enumerated powers of section 91 by means of 
ancillary legislation.*3 It can be seen that this fate of the “peace, order, and 
good government” clause of the constitution of Canada parallels closely that of 
the “general welfare” clause in the United States, following the decision in the 
AAA case*4 that the power to spend money for the general welfare is limited 
to the furtherance of objects which are within the scope of some other powers 
expressly conferred upon the federal government by the constitution. 


THE COMMERCE POWER 


Following a line of development similar to that of the residual power, the 
unqualified grant of dominion power over trade and commerce in section 91(2) 
has been restricted more drastically by judicial interpretation than have the 
commerce clauses of the American and Australian constitutions, even though 


*9 In re Board of Commerce Act 1919, [1922] 1 A.C. 191. Cf. Fort Frances Pulp & Paper 
Co. v. Manitoba Free Press, [1923] A.C. 695 (emergency war measure). 

2° The phrase ‘“‘class of matters of a local or private nature” was first thought to refer to 
§ 92(16) alone. Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, 108 (1881). But this inter- 
pretation would require an odd reading of the term; and it was later held that the clause refers 
to all the sub-heads of § 92. Att’y Gen’l for Ontario v. Att’y Gen’l for Canada, [1896] A.C. 
348, 359-60. 

Re Aerial Navigation, [1932] A.C. 54, 70-71. 

” Edwards v. Att’y Gen’l for Canada, [1930] A.C. 124, 136. 

23 See note 48 infra. 


*4 United States v. Butler, 297 U.S. 1 (1936). Cf. Cincinnati Soap Co. v. United States, 


U.S. Sup. Ct. (May 3, 1937) (processing tax on coconut oil for benefit of Philippine Islands, 
held, constitutional). 
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both of the latter are in terms restricted to matters of “interstate” commerce.’ 
The result is that matters in the Canadian provinces now have greater im- 
munity from regulation than matters in the American states. The constitu- 
tional powers of the provinces have nominally been increased, but not their 
actual ability to regulate economic matters transcending provincial lines, as 
will appear later.* It has been said that the power over trade and commerce 
must necessarily be restricted in order to afford scope for the powers given 
exclusively to the provinces; since if taken in their widest sense the words 
“regulation of trade and commerce” would authorize legislation by the do- 
minion on matters enumerated in section 92, and would encroach upon local 
matters in the provinces.?? The necessity for restriction of the power was found 
in the apparent “repugnancy” between the dominion power to regulate trade 
and commerce and the provincial power to regulate property and civil rights. 
It was said that in cases of “repugnancy”’ sections 91 and 92 must be read to- 
gether, and the language of one interpreted, and when necessary, modified by 
that of the other.** This doctrine is difficult to interpret in the light of the 
non obstante clause of section 91.7? This clause has been held to confer overriding 
power upon the dominion in respect to the regulation of banking under section 
g1(15); so that a dominion law relating to warehouse receipts taken by a bank 
was valid even though it affected “civil rights” by varying the legal effect of 
such receipts in the province.*° It has been held that dominion legislation, so 
long as it strictly relates in some way to the subjects enumerated in section 91, 
is of paramount authority even though it encroaches upon matters assigned to 


3s ‘The Congress shall have power to regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes.’’ U.S. Const. art. I, § 8, cl. 3. ‘“The Parliament 
shall, subject to this Constitution, have power to make laws for the peace, order, and good 
government of the Commonwealth with respect to: (i) Trade and commerce with other coun- 
tries, and among the states.’”? Com. Aust. Const. Act, 63 & 64 Vict., c. 12, § 51 (i) (1900). 


6 Kennedy, ‘‘Law and Custom in the Canadian Constitution,’’ Essays in Constitutiona} 
Law (1934). Provincial legislation on marketing is invalid if it affects trade and commerce 
beyond provincial boundaries. Lawson v. Interior Tree Fruit Committee, [1931] Can. S.C.R. 
357. Hence the increased powers of the provinces are of little use. See p. 630 infra. 


27 Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, 107, 112 (1881). Note that in this 
case the final clause of § 91 was thought in its grammatical construction to refer only to § 92 
(16); whereas the proper construction was decided in a later case to be different. See note 20 
supra, 

8 Td. at 109. 


29‘... it is hereby declared that (notwithstanding anything in this Act) the exclusive 
Legislative Authority of the Parliament of Canada extends to all Matters coming within the 
Classes of Subjects next herein-after enumerated 


3° Tennant v. Union Bank of Canada, [1894] A.C. 31. See also Att’y Gen’l for British 
Columbia v. Att’y Gen’l for Canada, [1924] A.C. 222, upholding a dominion tax on whiskey 
brought in by the province for its public institutions. Sec. 125 of the constitution provides 
that no property of Canada or any province shall be subject to taxation; but § 91 (3) gives the 
dominion power to raise money by any mode or system of taxation. 
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the provincial legislatures by section 92, and even though the dominion legis- 
lation is only ancillary to legislation directly within the enumerated subjects. 
The overriding power of the dominion has been held to enable the dominion 
parliament to deal with local and private matters in cases where such legisla- 
tion is necessarily incidental to the exercise of enumerated powers.** 

In spite of these declarations of the principles of interpretation, it was held 
in the Lemieux Act case} that section 91(2) applies only to the regulation of 
“general” trade and commerce, and not to “local’”’ matters like the mediation 
and arbitration of industrial disputes. This result may have been reached partly 
in reliance upon the Board of Commerce Act case*4 in which it was said that the 
dominion could use its trade and commerce power only in support of a general 
power which the dominion legislature possessed independently; a notion which 
was repudiated5s several years after the decision of the Lemieux Act case. How- 
ever, the result was also based partly on the ground that the trade and com- 
merce power was not meant to have a wide scope, because other subheads of 
section 91 include matters which could also fall within a broad meaning of 
trade and commerce. Hence, especially since the provinces have the exclusive 
right to deal with property and civil rights, the trade and commerce power is to 
be restricted to “general’’ regulations. This notion that the specification of 
such matters as banking, bills of exchange, or navigation and shipping in other 
subheads of section g1 restricts the generality of the power conferred by section 
91(2) is apparently based upon the rule of construction that specific statements 
limit the scope of general declarations. But in view of the initial language of 
section 91, the function of the subheads is to make specific but not to restrict 
the generality of the “peace, order, and good government” clause. It is straining 
the construction to hold that these subheads, which are coordinate, are intended 
to restrict the generality of one another—especially since the language of sec- 
tions 91 and 92 and the declarations of the framers of the British North America 
Act seem to indicate that the primary distinction between the two sections is 
not in terms of the subject matter of the powers, which may overlap, but in 
terms of the local or national scope of the problems to be handled.37 Further, 
the “repugnancy” between the regulation of “trade and commerce” and of 

3 Assignment for Benefit of Creditors Case, Att’y Gen’l for Ontario v. Att’y Gen’l for 
Canada, [1894] A.C. 189. It makes no difference whether the dominion legislation is prior or 


subsequent to the provincial. L’Union St. Jacques v. Belisle, L.R. 6 P.C. 31 (1874); Att’y Gen’l 
for Ontario v. Att’y Gen’l for the Dominion, [1896] A.C. 348, 366-67. 


# Att’y Gen’l for Ontario v. Att’y Gen’l for the Dominion, [1896] A.C. 348, 360. 
33 Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 

34 In re Board of Commerce Act 1919, [1922] 1 A.C. ror. 

38 Proprietary Articles Trade Ass’n v. Att’y Gen’l for Canada, [1931] A.C. 310. 
36 Toronto Electric Commissioners v. Snider, [1925] A.C. 396, 409. 


37 See 1 Hardinge, The Fourth Earl of Carnarvon 305 ff. (1925) (explanation of the purpose 


of the framers, made in a speech on the occasion of the secoad reading of the British North 
America Bill, Feb. 19, 1867). 
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“property and civil rights,” which is the occasion of the difficulty, is not a real 
inconsistency. The only way in which inconsistency can be found is by identify- 
ing the transactions of trade and commerce with property and civil rights. Thus 
the “necessity” for restricting the power over trade and commerce to “general” 
trade and commerce is merely the “necessity” for achieving /aissez faire. 

It has been said that the regulation of general trade and commerce includes 
“political arrangements in regard to trade, . .. . regulation of trade in matters 
of interprovincial concern, and may perhaps include general regulations of trade 
affecting the whole Dominion, but it does not comprehend the power to regu- 
late by legislation the contracts of a particular business or trade....in a 
single province.’’3* The decisions that the dominion cannot regulate particular 
trades—for example, the details of the insurance business in the provinces3*— 
tend to suggest a notion of commerce comparable to the American view that 
“interstate commerce” includes only the instrumentalities of interstate trans- 
portation and communication and the subject matters moved interstate.*° This 
comparison is further suggested by the invalidation of attempted dominion 
regulation of traffic running from dominion to provincial railways,* of trade 
combines,* of industrial disputes, of the grain trade,‘4 and of laboring and 
social conditions; while the regulation of aeronautics and radio communica- 
tion‘? by dominion acts has been upheld. It is evident that the power to 
regulate trade and commerce is indeed restricted to “general”’ matters; and that 
the usually acknowledged power of the dominion to enact legislation ancillary 


38 Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, 112 (1881). 


39 Citizens Insurance Co. v. Parsons, 7 App. Cas. 96 (1881); Att’y Gen’l for Canada v. 
Att’y Gen’l for Alberta, [1916] 1 A.C. 588, 596; Att’y Gen’l for Ontario v. Reciprocal Insurers, 
[1924] A.C. 328. 

4° The extent of the shift of interpretation which has recently taken place is strikingly illus- 
trated by the statement, as late as 1913, by an authority on Canadian constitutional law, that 
the commerce power of the United States was not so broad as that of the dominion parliament. 
Lefroy, Canada’s Federal System 230 ff. (1913). The same author, in commenting on the 
“‘peace, order, and good government”’ clause, was led to remark that the lack of a similar 
clause was the capital defect of the Constitution of the United States, as illustrated by the 
inability of the federal legislature to control such things as the Chicago railway strike of 1894. 
Id. at 91-94. 

# City of Montreal v. Montreal St. Ry. Co., [1912] A.C. 333. 


# In re Board of Commerce Act 1919, [1922] 1 A.C. 191. But cf. Proprietary Articles Trade 
Ass’n v. Att’y Gen’l for Canada, [1931] A.C. 310 (criminal statute on combines, held, valid), 
followed in Att’y Gen’l for British Columbia v. Att’y Gen’l for Canada, 53 T.L.R. 340 (1937). 


43 Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 


4“ The King v. Eastern Terminal Elevator Co., [1925] Can. S.C.R. 434 (dominion, held, 
unable to acquire jurisdiction to deal with local marketing by legislating at same time with 
respect to provincial and inter-provincial trade). 

4s In re Legislative Jurisdiction over Hours of Labor, [1925] Can. S.C.R. 505. 

# Re Aerial Navigation, [1932] A.C. 54. 

47 In re Regulation and Control of Radio Communication in Canada, [1932] A.C. 304. 
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to the exercise of its enumerated powers“ is very closely confined when it comes 
to matters of trade and commerce. From this it is evident that, among all the 
conflicting statements of the reasons for the decisions which have created special 
limitations on the commerce power, the one feature which is a constant is “free 
trade.” 

CANADIAN NEW DEAL LEGISLATION 


To overcome some of the difficulties resulting from excess of “free trade,” 
the Canadian government in 1934 initiated a series of acts dealing with nation- 
wide economic problems. The dominion government attempted to give effect 
to the International Labor Conventions‘? by means of acts covering minimum 
wages,5° limitation of hours of labor,5* and weekly rest for industrial employees.» 
An unemployment insurance act was also passed.5s The government further 
tried to encourage fair competition by means of industrial codes*4 enforced 
partly by criminal penalties for unfair practices,’5 partly through the use of a 
distinctive trade-mark similar in function to the Blue Eagle of the NRA.* In 
addition, agricultural relief was attempted through the rearrangement of farm 
credits’? and through the control of the marketing of natural products.5* The 


48 Where legislation is in effect ‘‘necessary and proper’ to carry into effect the enumerated 
powers, the “‘ancillary” power to pass such legislation may be found in the residual power of 
the dominion. Att’y Gen’l for Ontario v. Att’y Gen’l for the Dominion, [1896] A.C. 348, 359- 
60; Att’y Gen’l for Ontario v. Att’y Gen’l for Canada, [1894], A.C. 187, 200-1. 

49 Treaty of Versailles, pt. XIII, arts. 405, 407 (1919), I.L.O. Const., arts. 19, 21 (1919). 

8° Minimum Wages Act, 1935, 25 & 26 Geo. V., c. 44. See note 61 infra. 

s* Limitation of Hours of Work Act, 1935, 25 & 26 Geo. V., c. 63. See note 61 infra. 

5? Weekly Rest in Industrial Undertakings Act, 1935, 25 & 26 Geo. V., c. 14. See note 61 
infra. 

53 Employment & Social Insurance Act, 1935, 25 & 26 Geo. V., c. 38. See note 62 infra. 

54 Dominion Trade & Industry Commission Act, 1935, 25 & 26 Geo. V., c. 59, § 14. Held, 
invalid as encroachment upon provincial powers over property and civil rights. Att’y Gen’l 
for Ontario v. Att’y Gen’l for Canada, 53 T.L.R. 337 (1937). 

ss Act to Amend the Criminal Code, 1935, 25 & 26 Geo. V., c. 56, §9. Upheld as proper 
criminal legislation, on the ground that the only limitation on the dominion power to enact 
criminal statutes is that the statute must not be a mere guise for encroaching upon pro- 
vincial powers. Att’y Gen’l for British Columbia v. Att’y Gen’l for Canada, 53 T.L.R. 340 
(1937). 

56 Dominion Trade & Industry Commission Act §§ 18, 19. Upheld as proper legislation con- 
cerning trade marks and copyrights. Att’y Gen’! for Ontario v. Att’y Gen’l for Canada, 53 
T.L.R. 337 (1937). Cf. Att’y Gen’l for New South Wales v. Brewery Employees’ Union, 6 
C.L.R. 469 (1908) (union label, Aeld, not a trade mark under Australian constitution). 

57 Farmers’ Creditors Arrangement Act, 1934, 24 & 25 Geo. V, c. 53; Farmers’ Creditors 
Arrangement Act Amendment Act, 1935, 25 & 26 Geo. V, c. 20. Upheld as proper regulation 
of bankruptcy and insolvency under § 91 (21). Att’y Gen’l for British Columbia v. Att’y. 
Gen’l for Canada 53 T.L.R. 334 (1937). 

s* Natural Products Marketing Act, 1934, 24 & 25 Geo. V.,c. 57; Natural Products Market- 
ing Act Amdt. Act, 1935, 25 & 26 Geo. V., c. 64. See note 61 infra. 





constitutionality of all these acts was questioned. The Privy Council, in passing 
on their validity, brought the development of states’ rights in Canada to a 
climax. By completing the reduction of the residual powers of the dominion, 
by still further limiting the scope of the commerce power, and by restricting 
the treaty power to the support of the existing dominion powers, the Commit- 
tee in effect made the dominion government one of strictly limited, enumerated 
powers. 

The government sought to sustain its enactments under the “peace, order, 
and good government” clause on the ground that the problems treated had 
“attained such dimensions as to affect the body politic” and “ceased to be 
merely local or personal and to have become matters of national concern.” 
The Privy Council decided that neither the “abnormal circumstances”’s? nor 
the “extraordinary peril’”® necessary to justify such action by the dominion 
had been shown." The legislation purported to be permanent and there was 
no suggestion of “special emergency.’ This apparent suggestion that the 
permanence of legislation might be an element in determining its validity under 
the residual power of the dominion casts some new light on the “emergency” 
requirement. It is possible that a problem must not only be pressing but that 
some “special” emergency must arise to justify dominion action, which makes 
the residual power analogous to a war power® and renders it of little practical 
importance to the course of national legislation. 

The second source of dominion power relied upon in support of the acts was 
the trade and commerce power. The relegation of this power to a minor posi- 
tion was confirmed by the invalidation of the marketing act, which the govern- 
ment had sought to sustain as a regulation of commerce. The inextricable inter- 
weaving of local and inter-provincial regulations was held fatal to the entire 
act. The result is that the dominion trade and commerce power is limited not 
only in that it does not permit federal regulation of local trade and commerce, 
but also in that the regulation of mixed inter-provincial and local activity is 
beyond the dominion powers. Of course the decision goes on the ground that 
the dominion should not be able deliberately to acquire jurisdiction over essen- 
tially local matters merely by legislating at the same time about local and 
inter-provincial matters. But in the case of marketing, arbitrary geographical 
lines are without genuine significance; and regulation, to be practical and fair, 


59 In re Board of Commerce Act 1919, [1922] 1 A.C. 191. 
6 Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 
6 Att’y Gen’l for Canada v. Att’y Gen’l for Ontario, 53 T.L.R. 325 (1937). 


6 Att’y Gen’l for Canada v. Att’y Gen’l for Ontario, 53 T.L.R. 332 (1937) (social in- 
surance act held invalid). 


63 Cf. Fort Frances Pulp & Paper Co. v. Manitoba Free Press, [1923] A.C. 695 (emergency 
war measure). This is the only dominion act which has dealt with provincial matters and 
which has been upheld by the Privy Council under the residual power. Cf. Wilson v. New, 
243 U.S. 332 (1917) (emergency creates no new powers in the federal government). 
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must operate uniformly within any given economic area. In practice both 
interstate and intrastate producers and distributors are constantly in competi- 
tion; and the regulation of the one but not the other, or even a differential 
treatment of competitors, would introduce obvious difficulties. It is therefore 
hard to see why the regulation of local marketing was not in this case ‘“‘neces- 
sarily ancillary” to the regulation of inter-provincial marketing relations, 
which certainly must be within the trade and commerce power if it has any 
meaning at all.*4 The “free trade”’ situation created by the decision invalidating 
the dominion act is especially interesting because of the fate of previous at- 
tempts at provincial legislation. Produce marketing acts in British Columbia 
and Saskatchewan were held invalid for encroaching upon federal powers.s 
The result is that neither the dominion nor the provinces can enact effective 
marketing acts, aside from the dubious method of federal-state cooperation. 
And even cooperation was presented with an additional hurdle by the decision 
in the Marketing Act case. Here the Privy Council was informed that the 
province of British Columbia had set up a local board to handle the local phases 
of the marketing program in cooperation with the national board; and it was 
urged that since the legislative powers of the dominion and the provinces 
together exhaust all possible powers, the act should be held valid as applied to 
inter-provincial trade, so as to enable the individual provinces to pass supple- 
mental legislation. But it was said that while cooperation was the proper 
remedy for the marketing difficulties, such legislation would have to be care- 
fully planned so that neither government would leave its own sphere and en- 
croach on that of the other.*’ This is certainly an important qualification upon 


6s The power of the United States government under the Interstate Commerce Com- 
mission Act to regulate the rates of intrastate railways competing with interstate lines is 
analogous to the dominion’s ‘‘ancillary’’ powers. 

6s Lawson v. Interior Tree Fruit Committee, [1931] S.C.R. 357 (B.C. act ultra vires for 
affecting marketing beyond the province); Lower Mainland Dairy Products Committee v. 
Crystal Dairy, [1933] A.C. 168 (B.C. act ultra vires as imposing an indirect tax, in conflict 
with federal taxing power). 


6 Att’y Gen’l for British Columbia v. Att’y Gen’l for Canada, 53 T.L.R. 330 (1937). 


67 Jd. at 332. This view is especially puzzling because the American doctrine of an implied 
prohibition against encroachments by one government on the powers of the other, by means of 
interference with its instrumentalities (McCulloch v. Maryland, 4 Wheat. (U.S.) 316 (1819) ), 
has been held to have no application in British constitutional law. Bank of Toronto v. Lambe, 
12 App. Cas. 575, 587 (1887). Thus the officers of one government are subject to uniform 
taxation levied by the other. Abbott v. City of St. John, 40 Can. S.C.R. 597 (1908); Caron v. 
The King, [1924] A.C. 999; Forbes v. Att’y Gen’l for Manitoba, [1937] A.C. 260. Corpora- 
tions created by the dominion are subject to provincial laws of general application. Citizens 
Ins. Co. v. Parsons, 7 App. Cas. 96 (1881) (regulation of contracts); Colonial Bldg. and Inv. 
Ass’n v. Att’y Gen’l for Quebec, 9 App. Cas. 157 (1884) (mortmain statute); Bank of Toronto 
v. Lambe, 12 App. Cas. 575 (1887) (taxation); Brewers & Maltsters Ass’n v. Att’y Gen’l for 
Ontario, [1897] A.C. 231 (license tax); Lymburn v. Mayland, [1932] A.C. 318 (securities act). 
And conversely, a dominion corporation can use the provincial streets to string wires, etc., 
without permission of the province. Toronto Corp. v. Bell Tel. Co., [1905] A.C. 52. The only 
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the early notion that no act could possibly be uléira vires both the dominion and 
the provinces. As a result of these refinements of its meaning, the “trade 
and commerce” power of the dominion is not only limited by the specification 
of other commercial powers in section 91, but has become more limited than 
any of the others.*® Thus, with the residual power of the dominion limited to 
emergencies, and the commerce power limited to matters of “general” trade 
and commerce and denied the implementation of ancillary legislative power over 
local subjects, “free trade” remains unhampered. The provinces alone now 
have the constitutional right to deal with any “property and civil rights” 
involved in the regulation of trade; and by interpretation the terms “property 
and civil rights” have come to include practically all the important aspects of 
organized commercial activity. 


THE TREATY POWER 


A third possible source of dominion power, relied upon in support of the 
acts passed to give effect to the international labor conventions, was the treaty 
power conferred upon the dominion by section 132 of the constitution.’° But 
here it was held that the treaty obligations in question were incurred by the 
dominion government itself and were not imposed upon Canada under a treaty 
between the British Empire and foreign countries, as required by the express 
terms of section 132. There was said to be a difference between the legislative 
power of the dominion to perform treaty obligations imposed upon Canada by 
the imperial government, and the legislative power of the dominion to perform 
obligations imposed upon Canada by the dominion government under its own 
treaty-making power.” No further legislative competence was obtained by 


interference which has been barred has been intentional discrimination against agencies of the 
other government. Evans v. Hudon, 2 Cart. 346 (1877) (seizure of salary); Leprohon v. City 
of Ottawa, 1 Cart. 592 (tax on salary); John Deere Plow Co. v. Wharton, [1915] A.C. 330 (ex- 
cluding from recourse to courts); Bonanza Creek Gold Mining Co. v. The King, [1916] 1 A.C. 
566; Att’y Gen’l for Ontario v. Att’y Gen’l for Canada, [1916] 1 A.C. 598; Great West Saddlery 
Co. v. The King, [1921] 2 A.C. 91 (license fee). See also, Att’y Gen’l for Manitoba v. Att’y 
Gen’l for Canada, [1929] A.C. 260. 


8 Att’y Gen’l for Ontario v. Att’y Gen’! for Canada, [1912] A.C. 571, 581. 


6s The unusual limitation, in the case of the commerce power upon the generally conceded 
“ancillary” powers of the dominion, has already been noted. See p. 626 supra. 


7° The Parliament and Government of Canada shall have all Powers necessary or proper 
for performing the Obligations of Canada or of any Province thereof, as Part of the British 
Empire, toward Foreign Countries, arising under Treaties between the Empire and such 
Foreign Countries.” 


™ The Aeronautics case, [1932] A.C. 54, relied upon by the government, was said to have 
been decided upon the express ground that the obligation of the aeronautics convention was 
imposed upon Canada before 1931; and that the act sustained in the Radio case, [1932] A.C. 
304, covered a subject-matter which was not specified in either § 91 or 92, and hence was within 
the residual powers of the dominion. The Privy Council held that the terms of § 132 could not 
be strained to meet the event, uncontemplated in 1867, of Canada’s having treaty-making 
powers. 
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the dominion through its accession to national status; it could not merely by 
making an agreement with a foreign country to enact legislation obtain a legis- 
lative power which it would not otherwise have.” 


AUSTRALIA 


The decision of the Judicial Committee limiting the scope of the treaty power 
of the Dominion of Canada completes the development up to the present time 
of states’ rights and laissez faire in Canada. The decision presents a sharp 
contrast to the view taken by the High Court of Australia on the same question 
last year. There, in a case holding certain air regulations invalid as inconsistent 
with the international aeronautics convention, two of the justices held that the 
commonwealth has the power under its external affairs jurisdiction’? to pass 
legislation which would be ultra vires if tested by the commonwealth’s specific 
constitutional powers.’4 This instance of the contrary treatment of the same 
constitutional question by the Privy Council and the High Court is by no means 
unique. For this reason a comparison of the decisions of the High Court with 
the decisions of the Privy Council on similar constitutional issues throws the 
laissez-faire policy of the Privy Council into sharp relief. 

In reversing a High Court decision involving the freedom of interstate trade 
last year, the Privy Council illustrated the manner in which ambiguous pro- 
visions have become constitutional guarantees of /aissez faire. Privy Council 
decisions on questions of Australian federal-state relations are rare because of 
a constitutional provision which limits appeals except on certificate from the 
High Court.’* Nevertheless the High Court did grant a certificate to appeal 

” Att’y Gen’! for Canada v. Att’y Gen’l for Ontario, 53 T.L.R. 325, 330 (1937). For a dis- 
cussion of the present status of the Canadian treaty power and a comparison with that of the 


United States, see Rice, Can Canada Ratify International Labor Conventions?, 12 Wis. L. 
Rev. 185 (1937). 

73“*The Parliament shall, subject to this Constitution, have power to make laws for the 
peace, order, and good government of the Commonwealth with respect to: ... . (xxix) Ex- 
ternal affairs.”” Com. Aust. Const. Act, 63 & 64 Vict., c. 12, § 51 (xxix) (1900). 

7 New York Times, Nov. 15, 1936, § 4, p. 5, col. 1. Cf. Statute of Westminster, 1931, 22 
Geo. V, c. 4, § 9 (1): ‘‘Nothing in this Act shall be deemed to authorise the Parliament of the 
Commonwealth of Australia to make laws on any matter within the authority of the States of 
Australia, not being a matter within the authority of the Parliament or Government of the 
Commonwealth of Australia.” 

7s “‘No appeal shall be permitted to the Queen in Council from a decision of the High Court 
upon any question, howsoever arising, as to the limits inter se of the Constitutional powers 
of the Commonwealth and those of any State or States, or as to the limits inter se of the Con- 
stitutional powers of any two or more States, unless the High Court shall certify that the 
question is one which ought to be determined by Her Majesty in Council. 

“‘The High Court may so certify if satisfied that for any special reason the certificate should 
be granted, and thereupon an appeal shall lie to Her Majesty in Council on the question with- 
out further leave. 

“Except as provided in this section, this Constitution shall not impair any right which the 
Queen may be pleased to exercise by virtue of Her Royal prerogative to grant special leave of 
appeal from the High Court to Her Majesty in Council. The Parliament may make laws 
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from its decision in James v. Commonwealth,” a case involving the construction 
of section 92 of the constitution act, which provides that from the time of the 
federal government’s taking over the collection of customs duties interstate 
trade “shall be absolutely free.”?7 The High Court had held that section g2 did 
not purport to bind the commonwealth, but that its purpose was to prevent the 
states from isolating themselves by means of impediments to interstate trade 
as such. Accordingly the court had upheld a federal marketing act restricting 
the proportion of the total crop which a producer could sell in interstate markets 
and requiring the remainder to be exported.”* On appeal the Privy Council 
reversed, on the grounds (a) that section 92 bound the commonwealth as well 
as the states and (b) that the Dried Fruits Act fell within the prohibition of 
the section.’9 

An examination of these contrary decisions of the High Court and the Privy 
Council, in the light of the body of interpretations of section 92 built up by the 
Australian court, indicates that either decision is compatible with the demo- 
cratic policy of protecting the security of person and possessions, or with the 
notion of a federal system as distinct from unitary or authoritarian states. The 
difference lies in that the one decisidn leaves the determination of national 
economic policy to the federal legislature; the other tends to leave no alternative 
to laissez faire. The James case involved not only the question of what govern- 
ments were bound by section 92, but also what types of burdens on commerce 
were prohibited. However, assuming the correctness of the Privy Council’s 
decision that the commonwealth was bound," the principal point is the scope 
of the “‘freedom”’ of trade required to be preserved. 


Under the decisions of the High Court the prohibition of section 92 has not 
been limited merely to differential treatment of interstate and intrastate trade 
by the states, but extends to all measures whereby the states attempt to isolate 


limiting the matters in which such leave may be asked, but proposed laws containing any such 
limitation shall be reserved by the Governor-General for Her Majesty’s pleasure.’? Com. Aust. 
Const. Act § 74 (1900). 


% 52 C.L.R. 570 (1935). 


77“On the imposition of uniform duties of customs, trade, commerce, and intercourse 
among the States, whether by means of internal carriage or ocean navigation, shall be abso- 
lutely free. 

‘But notwithstanding anything in this Constitution, goods imported before the imposition 
of uniform duties of customs into any State .... , shall on thence passing into another State 
within two years after the imposition of such duties, be liable to any duty chargeable on the 
importation of such goods into the Commonwealth, iess any duty paid in respect of the goods 
on their importation.”” Com. Aust. Const. Act § 92 (1900). 


78 Dried Fruits Act, 1928-35 (no. 11 of 1928; no. 5 of 1935). 
79 James v. Commonwealth, [1936] A.C. 578. 


se Examination of the treatment of this question by the High Court reveals the difficulty 
of choosing between constructions. See W. & A. McArthur v. Queensland, 28 C.L.R. 530, 556 
(1920); James v. Commonwealth, 52 C.L.R. 570 (1935); cf. ibid., [1936] A.C. 578, 609 ff. 
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themselves from other states in matters of trade. Thus it has been held that a 
state cannot directly discriminate against commodities coming in from outside 
the state.** Although a quarantine law to prevent importation of stock from 
suspected areas was once upheld, this decision was criticized in a later case 
holding a similar act invalid.*? A tax on vendors of motor fuel has been held 
invalid ;** and a motor fuel dealers’ licensing act which required licensees to 
purchase a certain proportion of locally manufactured fuel alcohol has been 
invalidated because in its practical operation it could apply only to importers.*s 
In dealing with the attempts by states to control marketing, the court has dis- 
allowed plans whereby the export of a commodity from the state was pro- 
hibited,” or the proportion to be marketed interstate was limited,*” or whereby 
state ownership of commodities was undertaken in order to restrict exports,** 
on the ground that they were burdensome. A plan whereby a state set an upper 
bound to the prices at which commodities could be sold in the state has been 
held invalid as to commodities coming in from other states;*® but a plan to 
control marketing in metropolitan areas, whereby all milk intended for sale in 
the area became the property of a board, which set a minimum price to pro- 


% Fox v. Robbins, 8 C.L.R. 115 (1908). 


% Ex parte Nelson [no. 1], 42 C.L.R. 209 (1928) (Stock Act 1901 (N.S.W.) ); cf. Roughley 
v. New South Wales, 42 C.L.R. 162 (1928). 


8s Tasmania v. Victoria, 52 C.L.R. 57 (1935) (Vegetable & Vine Diseases Act 1928 (Vict.). 
Ex parte Nelson was a 3-3 decision. The existence of an apparently adequate commonwealth 
quarantine act may have led the High Court to suspect these acts of regulatory purposes. 


% Commonwealth Oil Refineries v. South Australia, 34 C.L.R. 408 (1926). 


8s Vacuum Oil Proprietary v. Queensland, 51 C.L.R. 108 (1934). It should be noted that 
no petroleum products were being produced in Queensland, and that the licensing act exempted 
purchasers mediately or immediately from a licensee; so tht the the effect was to aid local 
manufacturers by restricting imports of gasoline. 


% Meat Supply for Imperial Uses Act 1915 (N.S.W.) § 5(1), authorizing state to prevent 
export of stock. Foggitt, Jones & Co. v. New South Wales, 21 C.L.R. 357 (1916). 


87 Dried Fruits Act 1924-25 (S.A.) (provisions limiting amount of fruit which could be 
marketed in the commonwealth). James v. South Australia, 40 C.L.R. 1 (1927); of. Pennsyl- 
vania v. West Virginia, 262 U.S. 553 (1923) (state law limiting shipment of natural gas out of 
state held invalid). 


88 Primary Producers’ Org. & Mkting Act 1926-30 (Q.), providing for government’s taking 
over marketing of products and distributing proceeds to producers. Peanut Board v. Rock- 
hampton Harbour Board, 48 C.L.R. 266 (1933), following James v. Cowan, [1932] A.C. 542. 
See note 91 infra. Cf. Geer v. Connecticut, 161 U.S. 519 (1896) (held, not a burden on com- 
merce for state to restrict sale and transportation of game, where state is owner of local game). 


9 Profiteering Prevention Act 1920 (Q.). W. & A. McArthur v. Queensland, 28 C.L.R. 
530 (1920) (overruling Duncan v. Queensland, 22 C.L.R. 556 (1916) ), which had been de- 
cided on analogy to the Wheat case, 20 C.L.R. 54 (1915). See note 91 infra. This case pre- 
sents the closest Australian equivalent to the “original package doctrine.” But cf. note go 


infra. 
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ducers, has been approved.® Finally, marketing plans by which a state as- 
sumed ownership of commodities, abrogated all existing contracts of sale, and 
empowered a board to sell and account for the proceeds to the producers, have 
been considered proper.** These plans for the regulation of marketing have 
been regarded in the same light as any other state legislation involving some 
degree of interference with interstate commercial activities. The “freedom” 
of commerce under section 92 has been said by the High Court to mean freedom 
from any sort of impediment or control by a state with respect to interstate 
trade considered “as interstate trade.” It does not mean freedom from charges 
for or restrictions upon the privilege of using the state’s facilities for commer- 
cial purposes. 

In all these cases the High Court has held to the position that as long as 
state legislation does not have the purpose or the effect of isolating the state, 
the state can impose the same type of restrictions on the activities of people 
who market goods as it can upon people who engage in any other kind of ac- 
tivity: that is, the state may subject them to “police regulation,” a regulation 
that in Australia is not hampered by anything in the nature of a “due process” 
clause. Thus, even assuming that section 92 binds the commonwealth equally 
with the states, the High Court, consistently with its prior interpretation of 
the kind of “freedom” which is guaranteed, could have sustained a marketing 
act similar to that involved in James v. Commonwealth. The interstate com- 
merce power of the federal government is a power of police over nationwide 


9 Milk Act 1931 (N.S.W.). Crothers v. Sheil, 49 C.L.R. 399 (1933) (decided on ground 
that the act operated only after the possibility of further interstate transportation had ceased. 
Lack of any tax feature held to distinguish the Crystal Dairy case, [1933] A.C. 168, note 65 
supra. 

% Wheat Acquisition Act 1914 (N.S.W.): New South Wales v. Commonwealth, 20 C.L.R. 
54 (1915). Dried Fruits Act 1924-27 (S.A.) § 20, providing for acquisition of all Australian- 
grown dried fruit in the state: James v. Cowan, 43 C.L.R. 386 (1930) (reversed by Privy Coun- 
cil, [1932] A.C. 542). The only restriction imposed by § 92 on a state’s general power to take 
away the attributes of ownership is that the state cannot use expropriation purely for the pur- 
pose of depriving a person of the right to use goods in interstate trade. Duncan v. Queens- 
land, 22 C.L.R. 556, 602 (1916); Foggitt, Jones & Co. v. New South Wales, 21 C.L.R. 357, 361 
(1916). 

% New South Wales v. Commonwealth, 20 C.L.R. 54, 66 (1915). 


%3 For example, a state may require registration or licensing of users of its highways, in- 
cluding parties on interstate journeys and carriers doing purely interstate business. Bessell v. 
Dayman, 52 C.L.R. 215 (1935) (private party); Willard v. Rawson, 48 C.L.R. 316 (1933) 
(registration of truck); Ex parte Hill, 50 C.L.R. 30 (1933) (license fee on truck), citing Inter- 
state Transit v. Lindsey, 283 U.S. 183, 186 (1931); Sprout v. South Bend, 277 U.S. 163, 171 
(1928). A state may exact a special charge upon interstate truckers, measured by the ton-mile 
(O. Gilpin, Ltd. v. Comissioner, 52 C.L.R. 189 (1935) ); and may refuse to license truckers 
who would compete with state railways, or exact a special charge measured by the length of 
the competing route. Duncan & Green Star Trading Co. v. Vizzard, 53 C.L.R. 493 (1935). 
Cf. Bradley v. P.U. Comm., 289 U.S. 92, 97 (1933). 
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commerce similar to the power of a state over commerce within the state. Under 
the High Court’s interpretation, the prohibition of section 92 was imposed to 
prevent the erection of barriers to trade among the states. A regulation of 
commerce by the federal government might prevent the passage of goods from 
state to state to isolate the states, or might prevent passage merely as an inci- 
dent of the enforcement of some policing regulation imposed upon the activities 
of people engaged in nationwide commerce. 

The contrast of the High Court’s interpretation with that made by the 
Privy Council in James v. Cowan and James v. Commonwealth is immediately 
apparent. The result of the two decisions indicates clearly that the real issue 
in the cases was not the limits inter se of the powers of the federal and state 
governments; for the decision in James v. Commonwealth did not prevent the 
federal government from taking over a function properly belonging to the 
states, but from taking over a function which had been specifically denied to 
the states in James v. Cowan. Because there is no “‘states’ rights” issue involved, 
the question is simply one of construction of an ambiguous constitutional pro- 
vision. The Privy Council construction is based on a notion of freedom of 
trade the effect of which is to withdraw the power of any government—federal 
or state or both acting together—to deal effectively with the control of national 
markets. 

THE INDUSTRIAL ARBITRATION CLAUSE 

In spite of this reversal with respect to marketing control, however, the 
development in Australia of methods for controlling other national economic 
problems has been considerably aided by the refusal of the High Court to inter- 
fere in matters of legislative policy. Perhaps the most illuminating develop- 
ment, from the standpoint of this discussion, is that of the federal power to 
provide for conciliation and arbitration of industrial disputes, conferred by 
section 51(xxxv) of the constitution: 

The Parliament shall, subject to this Constitution, have power to make laws for the 
peace, order, and good government of the Commonwealth with respect to: .... 


(xxxv) Conciliation and arbitration for the prevention and settlement of industrial 
disputes extending beyond the limits of any one State. 


This provision, although much more limited in its terms than the “trade and 
commerce”’ clause of the Canadian constitution, has in fact been developed into 
a provision for the control of all the aspects of the employer-employee relation 
which have any bearing on industrial peace and which are not clearly within 
the range of the actual capacities of the states. The “‘no-man’s land,” where the 
state has exclusive power but not the capacity to deal with important problems, 
is singularly absent. Yet in the beginning of its constitutional development, the 
powers of the Australian Commonwealth were far more restricted than were 
those of the Dominion of Canada under the earlier interpretation of the British 
North America Act. 


94 [1932] A.C. 542. See p. 635 and note g1 supra. 
% [1936] A.C. 578. See p. 633, and notes 79, 80 supra. 
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The relations of the federal and state governments in Australia are presum- 
ably governed by section 109 of the constitution, which provides for supremacy 
of the federal government in respect to the powers expressly conferred upon it 
by the constitution.” From 1goo until the decision of the Engineers’ case in 
1920, however, the general tendency of the High Court was to impose restric- 
tions upon the paramount authority of the federal government. Thus it was 
held that the Court of Conciliation and Arbitration, acting within its jurisdic- 
tion over industrial disputes extending beyond any one state, could not make 
an award inconsistent with a state minimum wage law as determined by a state 
wages board.*? This decision introduced the familiar difficulties of differential 
treatment of wage matters by different states. However, under the changed 
interpretation of the constitution introduced in 1920, the earlier decision was 
avoided on a more restricted notion of “inconsistency,” first in a case where 
the federal court fixed a minimum wage lower,®* then in a case where it fixed 
a wage higher than the state law required.” Finally the earlier case was over- 
ruled, and it was held that a federal award would override any state law whose 
effect if enforced would be to alter or destroy the adjustment made by the 
award; and that the test of inconsistency was not merely the ability of the em- 
ployer to obey both requirements.’ But on the other hand, under the changed 
interpretation the state industrial authorities were still protected in their juris- 
diction over matters capable of being handled locally. Practically, the changed 
interpretation involved little change in the effective jurisdiction of the states. 
The jurisdiction of the federal arbitration court still extended only to disputes 
which could in some sense be said to be interstate in character;'* and further, 
the federal court’s jurisdiction continued to extend only to matters within 


9 “*When a law of a State is inconsistent with a law of the Commonwealth, the latter shall 
prevail, and the former shall, to the extent of the inconsistency, be invalid.”” Com. Aust. 
Const. Act § 109 (1900). 


97 Australian Boot Trade Employees’ Ass’n v. Whybrow, 10 C.L.R. 266 (1910). 


%* Federated Engine-Drivers’ & Firemen’s Ass’n v. Adelaide Chem. & F. Co., 28 C.L.R. 1 
(1920). 


99 John Heine & Son v. Pickard, 29 C.L.R. 592 (1921). 


100 Clyde Engineering Co. v. Cowburn, 37 C.L.R. 466 (1926). Thus a state minimum wage 
higher than that set by the arbitration court’s award is invalid. H.V. McKay Proprietary 
v. Hunt, 38 C.L.R. 308 (1926). Cf. Cooley v. Board of Wardens, 12 How. (U.S.) 299 (1857). 


tt Tt was held in an early case that an employer doing business in two or more states was 
subject to the jurisdiction of the arbitration court. Ex parte Broken Hill Proprietary, 8 C.L.R. 
419 (1909). An interstate dispute has been said to be one which at a given moment exists in 
two or more states. The Builders’ Labourers’ Case, 18 C.L.R. 224 (1914). A dispute was held 
to be within federal jurisdiction where the work done was performed outside Australia but the 
men resided in Australia (Merchant Service Guild v. Commonwealth S.S. Owners’ Ass’n, 16 
C.L.R. 664 (1913) ). Buta dispute over a reduction of wages in one state did not become inter- 
state when workers in other states struck because they feared wage reductions. Caledonian 
Collieries v. Australasian Coal & Shale Employees Federation [no. 1], 42 C.L.R. 527 (1930). 
Nor did a union create an interstate dispute by means of a formal demand on employers in 
other states in the course of a dispute in one state. Ibid. (no. 2], 42 C.L.R. 558 (1930). 
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the ambit of the dispute being settled. Thus where a state branch of a union 
resigned and withdrew from proceedings, the federal court could not prevent 
the state authority from taking jurisdiction.** The federal court can restrain 
a state board only insofar as it is trying to deal with a matter which is before 
the federal court;?° and it has been held that a state industrial commission is 
not “dealing” with a dispute when it is merely inquiring into conditions with a 
view to laying down a general rule irrespective of any dispute.’ 

These later decisions on the limits of the federal and state industrial authori- 
ties represent merely the application to matters of employer-employee relation- 
ships of the general doctrine that under section 109 the federal government’s 
power is paramount.’ This is a somewhat surprising development, however, 
in view of the controversial character of policies pertaining to labor relations 
and the regulation of industrial activity. The manner in which the dominion 
government in Canada has been restricted in its attempts to control similar 
matters has already been noted. 

In order to appreciate the extent of this development in Australia, however, 
it is necessary to go back and trace the alterations which have been made in 
the character of federal-state relationships from the time the constitution was 
adopted in 1900. 

The doctrinal differences centered upon the adoption by the High Court of 
American precedents, including especially the notion of implied prohibitions 
upon one government’s interference with the agencies and instrumentalities of 
the other. The case of McCulloch v. Maryland*” was adopted as an authority 
in D’Emden v. Pedder, one of the first cases decided under the new constitu- 
tion.*** The court there said: 
when a state attempts to give its legislative or executive authority an operation which, 
if valid, would fetter, control, or interfere with, the free exercise of the legislative or 
executive power of the Commonwealth, the attempt, unless expressly authorized by 
the Constitution, is to that extent invalid and inoperative. 


Accordingly attempts to subject federal officers to uniform taxation were re- 
sisted by the High Court, the court relying upon Dobbins v. Commissioners of 


te? West Australian Timber Workers’ Indust. Union v. W. Aust. Sawmillers’ Ass’n, 43 
C.L.R. 185 (1929). 


3 Australian Timber Workers’ Union v. Sydney & S.T.M. Ass’n. 53 C.L.R. 665 (1935). 

104 Ex parte Engineers Conciliation Commission, 38 C.L.R. 563 (1927). 

rs Cf. Hume v. Palmer, 38 C.L.R. 441 (1926) (state navigation act inconsistent with federal 
act is invalid, no matter which was passed first); Ex parte McLean, 43 C.L.R. 472 (1930) (where 
same conduct was punishable differently under federal and state acts, held, state act invalid 
to extent of the difference). 

106 4 Wheat. (U.S.) 316 (1819). 

07 + C.L.R. 91 (1904) (federal officers and instrumentalities of the federal government, 
held, immune from state taxation). 

108 See Higgins, McCulloch v. Maryland in Australia, 18 Harv. L. Rev. 559 (1905). 

197 C.L.R. 91, 111 (1904). 
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Erie County,”° and refusing to follow Bank of Toronto v. Lambe** on the ground 
that the Australian constitution had been deliberately patterned after that of 
the United States, whereas in the Canadian constitution the pattern was 
avoided. The result was a set of conflicting decisions by the High Court and 
the Privy Council” which were resolved only by an Australian act which in 
effect prevented appeals to the Privy Council on federal-state questions." 
Following the decision in D’Emden v. Pedder, the High Court adopted the 
converse doctrine of The Collector v. Day™4 in holding a state-operated railway 
immune to interference by the arbitration court of the federal government."s 
The uniform taxation of state imports for the use of state agencies was per- 
mitted, however;"® and the immunity of state and federal agencies was held 
not to extend to agencies performing “‘non-governmental”’ functions,"*’ although 
the court curiously distinguished governmental from non-governmental func- 
tions on the basis of what functions the states had been performing in 1900."** 


10 16 Pet. (U.S.) 435 (1842) 


™ 72 App. Cas. 575 (1887). The rule in D’Emden v. Pedder was applied in Deakin v. 
Webb, 1 C.L.R. 585 (1904), which overruled the decision of the Victoria court in Wollaston’s 
Case, 28 V.L.R. 357 (1902) (federal officer held taxable). 


«2 A difficulty arose in 1907 when an appeal was taken direct to the Privy Council from a 
state supreme court in a taxation case. The Privy Council took a position opposed to that of 
the High Court. Webb v. Outtrim, [1907] A.C. 81. (Cf. Abbott v. City of St. John, 40 
Can. S.C.R. 597 (1908) ). The High Court, however, refused to follow the Privy Council’s 
decision. Flint v. Webb, 4 C.L.R. 1178 (1907); Baxter v. Com’rs of Taxation (N.S.W.), 4 
C.L.R. 1087 (1907). 

3 Federal Act No. 8, 1907, providing that cases involving a federal-state question were 
ipso facto removable to the High Court. Sec. 74 of the constitution prohibits appeals on such 
questions from federal courts without permission of the High Court. The act was upheld. 
Jones v. Commonwealth Court of Concil. & Arb., [1917] A.C. 528; Minister for Trading Con- 
cern for W.A. v. Amalg. Soc. of Engrs., [1923] A.C. 170. See also Commonwealth v. Limerick 
S.S. Co., 35 C.L.R. 69 (1924) (state court exercising federal jurisdiction cannot grant leave to 
appeal to the Privy Council). 

A statute making the salaries of federal officers taxable was upheld. Chaplin v. Com’r of 
Taxes (S.A.), 12 C.L.R. 375 (1911). 

4 71 Wall. (U.S.) 113 (1870). 

1s Federated Amalg. Gov’t Ry. & Tramway Service Ass’n v. N.S.W. Ry. Traffic Employees’ 
Ass’n (The Railway Servants’ Case), 4 C.L.R. 488 (1906). 

6 The King v. Sutton (The Wire Netting Case), 5 C.L.R. 789 (1908); Att’y. Gen’l. for 
New South Wales v. Collector of Customs (N.S.W.) (The Steel Rails Case), 5 C.L.R. 818 
(1908). Cf. Flint v. Stone Tracy Co., 220 U.S. 107 (1910). 

"7 State: Jumbunna Coal Mine v. Victorian Coal Miners’ Ass’n, 6 C.L.R. 309 (1908) 
(mining); Federated Engine-Drivers’ & Firemen’s Ass’n v. Broken Hill Proprietary [no. 1}, 
12 C.L.R. 308, 426, 442 (1911) (electricity); ibid. [no. 2], 16 C.L.R. 245 (1913); Australian 
Workers’ Union v. Adelaide Milling Co., 26 C.L.R. 460 (1919) (wheat handling under market- 
ing act). 

Federal: Heiner v. Scott, 19 C.L.R. 381 (1914) (state tax on checks drawn on federal bank, 
relations of bank to customers not being governmental), citing Osborn v. Bank, 9 Wheat. 
(U.S.) 738 (1824), R.R. Co. v. Peniston, 85 U.S. 5, 36 (1873). 


18 Railway Servants’ Case, 4 C.L.R. 488, 538-39 (1908). 
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In 1920, following several changes in the personnel of the High Court, the 
involved distinctions and contradictions of the “implied prohibitions” doctrine 
were cleared away by the decision in the Engineers’ case."° This case involved 
the immunity of a steamship line operated by one of the states of Australia from 
the jurisdiction of the federal arbitration court. In holding the steamship line 
subject to an award of the arbitration court, the High Court reaffirmed the rule 
of D’Emden v. Pedder,*° but only on the ground of the federal supremacy con- 
ferred by section 109 of the constitution. The doctrine of implied prohibitions 
was repudiated as applied to state immunity from interference by the federal 
government acting within the scope of its own powers." It was held that the 
proper rules for construction of the constitution were those laid down by the 
Privy Council;”* and that if by those rules a power was found to be conferred 
on the commonwealth, no implied prohibition against the exercise of the power 
could arise. It was held further that the proper distinction between “strictly 
governmental” and non-governmental functions must be made in terms of the 
things without which a government cannot exist or function.” After this 
decision, special immunities of state and federal agencies or officers were no 
longer a bar to the uniform operation of laws which were themselves intra 
vires.™4 

Up to this point the judicial history of Australia has divided itself into two 
fairly distinct periods, the differences in the treatment of federal-state relations 
being occasioned by differences in the individual views of the judges of the 
High Court on what was the proper manner of reading the constitution. But 
there is another development which is equally interesting in its bearing on the 
present attempts to revise the constitution of the United States. Over the whole 
period from 1g0o to the present, the Court of Conciliation and Arbitration, 
aided by occasional amendments to the Conciliation and Arbitration Act of 
1904, has been developing machinery for the attainment of many economic 


9 Amalg. Soc. of Engineers v. Adelaide S.S. Co., 28 C.L.R. 129 (1920). 
101 C.L.R. o1, 111 (1904). 


™ The court entertained the argument that McCulloch v. Maryland stood only for the 
supremacy of the federal government when acting within the scope of its express powers. 
Virginia v. West Virginia, 246 U.S. 565, 596, 603 (1918). The court overruled The Railway 
Servants’ Case, Deakin v. Webb, and Baxter v. Com’rs of Taxation. 

™ Webb v. Outtrim, [1907] A.C. 81; Att’y Gen’l for Australia v. Colonial Sugar Refining 
Co., [1914] A.C. 237. 

33 See Coomber v. Justices of Berks, 9 App. Cas. 61 (1883); cf. Flint v. Stone Tracy Co., 
220 U.S. 107 (1910); Vilas v. Manila, 220 U.S. 345 (1911). 

™4 Merchant Service Guild v. Commonwealth S.S. Owners’ Ass’n [no. 2], 28 C.L.R. 436 
(1920) (state harbor commissioners subject to arbitration court); Australian Railways Union 
v. Victorian Railways Com’r, 44 C.L.R. 319 (1930) (state railway commissioners); Pirrie v. 
McFarlane, 36 C.L.R. 170 (1925) (member of Royal Air Force, driving car under order of 
superior officer, held, guilty of violating state driver’s license law. Cf. Johnson v. Maryand, 
254 U.S. 51 (1920) (postoffice employee held exempt from driver’s license law) ). 
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adjustments which have been the objects of unsuccessful attempts at legislation 
in the United States and Canada. 

The practical operation of the plan adopted by the Australian parliament to 
give effect to section 51 (xxxv) of the constitution is committed largely to an 
administrative tribunal, the Court of Conciliation and Arbitration. The gen- 
eral plan of the present arbitration act is to provide for registration of national 
organizations of employers and employees in given industries or trades. Such 
organizations can voluntarily bargain with one another, or with other interested 
parties, for the purpose of settling difficulties. Any agreement reached may be 
registered with the arbitration court and thereupon have the same effect as an 
award made by the court."5 If an organization disagrees with parties in two or 
more states, it may file a “plaint” with the court, naming all interested parties 
and asking an award in accordance with certain conditions set forth in a “log.” 
The adverse parties may also file logs setting forth rival plans. The court 
thereupon will examine evidence and make an investigation. 

The function of the court is to determine in the first instance whether the 
grievances of the parties constitute an actual or probable “dispute,” and 
whether such a dispute “extends beyond any one state.” If these facts are 
found, the court may proceed to make any award which it considers proper 
to effect a settlement,’* subject only to a determination of its reasonableness 
by the High Court. Once an award has been made, the arbitration act provides 
suitable remedies for its enforcement, including, if necessary, an order “‘in the 
nature of injunction or mandamus” from the High Court.”7 

"5 It was once held that an agreement made by an association before it was entitled to 
register as a national organization became binding upon the passage of a statute entitling the 
union to register (J. C. Williamson v. Musicians’ Union, 15 C.L.R. 636 (1912) ); but this deci- 
sion was later overruled. Australian Agricultural Co. v. Federated Engine-Drivers’ &c. Ass’n, 
17 C.L.R. 261 (1913). 


26 The chief requirement is that the matter settled must have been within the class of matters 
in dispute. The arbitration court can re-examine previous agreements. Federated Engine- 
Drivers’ & Firemen’s Ass’n v. Broken Hill Proprietary [no. 3], 16 C.L.R. 715 (1913). Upon 
application for reconsideration, the court may lower the minimum wage below its previous 
figure (Federated Engine-Drivers’ and Firemen’s Ass’n v. At Amalgamated, 35 C.L.R. 349 
(1924) ); but it may not set a figure outside the range determined by the demands of the parties. 
Australian Ins. Staffs’ Federation v. Atlas Ins. Co., 45 C.L.R. 409 (1931). However, where 
the employer’s log does not promise a definite sum, the award may be lower than any amount 
specified. Federated Millers &c. Ass’n v. Butcher, 47 C.L.R. 246 (1932) (“adjustment clause”’ 
in employer’s log); Australian Workers’ Union v. Graziers’ Ass’n, 47 C.L.R. 22 (1932) (offer to 
pay so much “‘or as much lower as may seem just’’). The court may, if necessary, adopt a 
plan different from that of either party. Australian Tramway Employees Ass’n v. Com’r for 
Road Transp. & T., 53 C.L.R. 90 (1935). But the court may not impose a closed shop require- 
ment in the absence of unusual circumstances. Anthony Hordern & Sons v. Amalg. Clothing 
&c. Union, 47 C.L.R. 1 (1932). 


"7 Whittaker Bros. v. Aust. Timb. Workers’ Union, 31 C.L.R. 564 (1922). Once an award 


has been made, to run for a definite period, its terms cannot be changed. Federated Gas 
Employees’ Indust. Union v. Metropolitan Gas Co., 27 C.L.R. 72 (1919). The compulsory 
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The possibility of abuse of its function by the arbitration court is minimized 
by the power of the High Court to issue writs of prohibition, if necessary, to 
stop proceedings in respect to matters over which the arbitration court lacks 
jurisdiction.“* Any party to a dispute may apply at any time, before or after 
an award,”® for a determination of the question of jurisdiction—whether a dis- 
pute exists or is probable, is an “industrial” dispute, and extends beyond the 
limits of any one state—or for a determination of any question of law arising in 
the proceeding."*° 

In practice, there has been a tendency to expand the jurisdiction of the 
arbitration court, by means of broadening definitions of a “dispute,”*** of an 


character of the arbitration provided by the arbitration act was held not to impair its validity. 
Ex parte Whybrow, 11 C.L.R. 1 (1910). Cf. Wolff Packing Co. v. Industrial Court of Kansas, 
262 U.S. 522 (1923). Strikes and lockouts by parties subject to the jurisdiction of the arbitra- 
tion court may be enjoined. Stemp v. Australian Glass Mfg. Co., 23 C.L.R. 226 (1917). Re- 
fusal of union members to accept employment because employer would not employ specified 
members constitutes a strike. Australian Commonwealth Shipping Bd. v. Federated Sea- 
men’s Union, 35 C.L.R. 462 (1925). Cf. Anderson v. Shipowners’ Ass’n, 272 U.S. 359 (1926) 
(system of designating specific men for a given job held restraint of trade). Third parties may 
be enjoined or prosecuted for inciting strikes. Graziers’ Ass’n v. Labor Daily, 44 C.L.R.1 
(1930) (newspaper); Waddell v. Australian Workers’ Union, 30 C.L.R. 570 (1922) (inciting 
union member to refuse employment); Walsh v. Sainsbury, 36 C.L.R. 464 (1925) (union officer 
inciting member to refuse work). Third parties may commence prosecution of an employer 
for a discriminatory discharge. Pearce v. W. D. Peacock & Co., 23 C.L.R. 199 (1917). 


u8 Ex parte Whybrow, 11 C.L.R. 1 (1910). A statute depriving the High Court of the power 
to issue prohibition was held ulira vires. The Tramways Case [no. 1], 18 C.L.R. 54 (1914). It 
was held also that the High Court could issue prohibition after an award had been made. 
The Builders’ Labourers’ Case, 18 C.L.R. 224 (1914). 


29 Ince Bros. v. Federated Clothing & Allied Trades Union, 34 C.L.R. 457 (1924). 


13° This review is provided by § 214A of the arbitration act. The High Court may not 
issue prohibition where the ground on which it is asked could be used defensively in the arbi- 
tration court (Ex parte Australian Agricultural Co., 22 C.L.R. 261 (1916) ); but an applica- 
tion under § 21AA may be made. Ex parte Motions and Prohibitions, 21 C.L.R. 669 (1916). 
However, the power of the High Court to issue prohibition was not destroyed by the passage of 
§ 21a. Waterside Workers’ Federation v. Gilchrist, Watt & Sanderson, 34 C.L.R. 482 (1924). 


13t Although absence of preconcert among employers in different states was originally held 
not conclusive, it was held evidence of the non-existence of a real dispute. Federated Sawmill 
&c Employees’ Ass’n v. James Moore & Son, 8 C.L.R. 465 (1909). Later decisions defined the 
nature of a “‘dispute.”” Rex v. Comm. Ct. of Concil. and Arbitration, and Merchant Service 
Guild, 15 C.L.R. 586 (1912) (must have some element of persistence likely to endanger in- 
dustrial peace); Merchant Service Guild v. Newcastle & Hunter River S.S. Co. [no. 1], 16 
C.L.R. 705 (1913) (dispute may be only “‘probable’’); ibid. [no. 2], 16 C.L.R. 705 (1913) 
(previous dissatisfaction known to employer not necessary), but Cf. Caledonian Collieries v. 
Australasian Coal & Shale Employees’ Federation [no. 2], 42 C.L.R. 558 (1930) (stopping 
work without demand not a dispute); The Tramways Case (no. 2], 19 C.L.R. 43 (1914) (de- 
mand made for purpose of coming within jurisdiction of arbitration court not a dispute). 
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“interstate dispute,’’*s* and of an “industrial dispute” ;*53 and by means of an 
increasingly comprehensive notion of the number of parties who are directly 
concerned in achieving a settlement."*4 Although at an early date the High 
Court disallowed a statute which would have permitted the arbitration court 
to declare a common rule in any given industry," the latitude of the powers 
of the court has become such that if necessary the court can make an award 
which is binding on all the employers in a given industry, whether they employ 
any union members or not,’ and on all the employees in a given industry, 
whether they are union members or not.*37 A party to an award may be bound 
in respect of some subject-matter—e.g., employment of minors—in relation to 


all other persons, whether or not such persons were themselves parties to the 
award.™38 


The High Court has by its present interpretation of the constitution achieved 
an adjustment between federal and state governments, the result of which is 
to give the governments of Australia the power to govern economic conflicts 

13 See note 101 supra. 


33 Amalg. Soc. of Engineers v. Australasian Inst. of Marine Engineers, 9 C.L.R. 48 (1909) 
(marine engineers are part of shipping industry); Federated Engine-Drivers’ & Firemen’s 
Ass’n v. Broken Hill Proprietary [no. 1], 12 C.L.R. 398 (1911) (steam engine operators not a 
subsection of a definite industry), but cf. ibid. [no. 2], 16 C.L.R. 245 (1913) (arbitration act 
amendment of 1911 permitted engineers’ union to register); Australian Ins. Staff’s Fed. v. 
Accident Underwriters’ Ass’n, 33 C.L.R. 517 (1924) (banking and insurance employees held 
‘‘industrial’’); Australian Workers’ Union v. Pastoralists’ Federal Council, 23 C.L.R. 22 
(1917) (agriculture); J. C. Williamson v. Musicians’ Union, 15 C.L.R. 636 (1912) (musicians); 
Federated State School Teachers’ Ass’n v. Victoria, 41 C.L.R. 569 (1929) (school teachers held 
not industrial employees); Merchant Service Guild v. Commonwealth S.S. Owners’ Ass’n 
[no. 2], 28 C.L.R. 436 (1920) (operations need not be carried on for profit to be industrial). 

134 Ex parte William Holyman & Sons, 18 C.L.R. 273 (1914) (award held not binding on 
employees who claimed they had no dispute with employer); Australian Workers’ Union v. 
Pastoralists’ Federal Council, 23 C.L.R. 22 (1917) (held not necessary to show employees in 
dispute with employer; dispute between employer and union); Australian Timb. Workers’ 
Union v. John Sharp & Sons, 26 C.L.R. 302 (1919) (union may have dispute with employer 
who employs no union members); Burwood Cinema v. Australian Theatrical & Amus. Em- 
ployees’ Ass’n, 35 C.L.R. 528 (1925) (demand by union on employers, some not employing 
members of union, held dispute involving all employers. Ex parte William Holyman & Sons 
overruled in part); Jn re Metropolitan Gas Co., 41 C.L.R. 402 (1928) (second union got a more 
favorable award than the first; held only members of second union entitled to benefit); Jn re 
American Dry Cleaning Co., 43 C.L.R. 29 (1929) (award purporting to bind employer as to all 
employees held applicable only to union employees); Amalg. Engineering Union v. Metal 
Trades Employers’ Ass’n, 53 C.L.R. 658 (1935) (award held binding on all members of 
employers’ association, present and future, as to all union members employed by them). 

135 Australian Boot Trade Employees’ Federation v. Whybrow, 11 C.L.R. 311 (1910). 


136 Metal Trades Employers’ Ass’n v. Amalg. Engineering Union, 54 C.L.R. 387 (1935). In 
this case the court overruled Jn re Metropolitan Gas Co., 41 C.L.R. 402 (1928), note 134 supra. 


137 Australian Timb. Workers’ Union v. Stewarts, Ltd., 55 C.L.R. 72 (1936). 
138 Long v. Chubbs Australian Co., 53 C.L.R. 143 (1935). 
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and to leave the determinations of policy involved in the use of the power to 
the legislative branches. This development presents a marked contrast to the 
laissez faire policy which has accompanied the constitutional interpretation 
adopted in all three countries insofar as it has been controlled—directly or in- 
directly—by the decisions of the United States Supreme Court and the Judicial 
Committee of the Privy Council. 


LAISSEZ FAIRE AND FREE TRADE 


The adoption of laissez faire as an essential element of governmental policy 
is subject to criticism for at least two reasons. In the first place, the kind of 
economic freedom which has resulted from the judicial prohibition of govern- 
ment “interference” with trade lacks the features which have been urged in 
defense of laissez faire as an economic doctrine. The economic doctrine of 
laissez faire assumes unrestricted trade and a market made by free competition 
among approximately equal bargaining agents. The objection which the advo- 
cates of free trade advance against government interference is an objection to 
the government’s introducing inequalities by helping one economic group as 
against the others by means of tariffs or other forms of preference which would 
in effect destroy the “freedom” of trade."3® Yet the present constitutional doc- 
trine of laissez faire has included among those rights of person and property 
which are entitled to the protection of government both expectations of gain 
from trade and the freedom to make bargains, without distinguishing between 
gains and bargains arising from a mutual conferring of benefits among free 
agents, and those accruing fortuitously to one party in an “unfree” trade situa- 
tion—from a superiority of bargaining position secured through accidents of 
time, place, or circumstance."° 

In the second place, there is a more serious objection to the adoption of 
laissez faire. Even by its chief proponents, the doctrine is advocated merely as 
an economic expedient for achieving a maximum of national wealth, and not 
as a final determinant of public policy. While an economist might properly 
consider the maximization of national wealth his goal, and leave the question 
of the use of his discoveries to statesmen, still for a statesman the final deter- 
minant of policy must be the peace and security of the people. The security 
of person and possessions which is a constitutional guarantee in a democratic 
state is an expression of this ultimate policy. It has been observed, however, 

139 For example, see the discussion of ‘“‘monopolies” in Adam Smith, Wealth of Nations, 


Bk. IV, chs. 7, 8: especially vol. 2, pp. 126 ff. (Everyman ed. 1910). Cf. discussion of James v. 
Commonwealth, p. 633 supra. 


4° For example, it is scarcely through the pure merit of their service that a group of employ- 
ment bureaus in a given area, charging uniform rates, is able to command high prices. Cf. 
Ribnik v. McBride, 277 U.S. 350 (1928) (held a deprivation of liberty and property for a 
state to regulate the rates charged by employment bureaus). This constitutional guarantee 
of “‘property rights” contrasts with the development in common law and equity courts of a 
tendency to disallow “property rights’’ secured fortuitously. See Woodward, Quasi Con- 
tracts §§ 8, 21-31 (1913). 
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that the judiciary has included certain liberties in respect to commercial ac- 
tivity—whether or not they promote ultimate peace and security—among the 
rights whose claims to protection from interference are absolute;'* and has 
introduced further obstructions to the control of nationwide economic activities 
through a geographical conception of “local” matters.'# The result of the latter 
conception has been the notion of “states’ rights” which some groups in the 
United States are now seeking to change by means of a redistribution of state 
and federal powers. 

It seems evident, however, from the fact that widely differing constitutional 
provisions have been uniformly construed in such a way as to achieve Jaissez 
faire—whether on grounds of “‘states’ rights” or “freedom of trade” or “depri- 
vation of ‘property’ ”’—that the notion of “states’ rights” is only one of the 
difficulties to be overcome; and that a separation of personal from economic 
interests is almost a condition precedent to an effective attack on laissez faire. 
It should be evident that any attempt to control economic matters, by redefini- 
tion of states’ rights or by any other method, is likely to meet with strong oppo- 
sition based on the desire for security of personal interests.'*s Whether this 
resistance be encountered in the form of opposition to the adoption of the pro- 
posal or in the form of judicial misconstruction after it is adopted, the ultimate 
result is the same. 


SCALING-DOWN OF ARREARAGES ON CUMULATIVE 
PREFERRED STOCK 


Ever since cumulative preferred stock came into fashion, common share- 
holders have been faced with the dismal prospect produced by accumulations of 
unpaid dividends so large that normal earnings cannot be expected to make up 
past arrearages for many years. In such situations, unless some settlement can 
be made with preferred shareholders, the value of the common shares as income- 
yielding securities is very small. This problem is most acute at the end of a 
period of business depression when common shareholders, actuated by a desire 
to share in the profits of the more hopeful future, seek to effect a reorganization 


of the capital structure of the corporation so as to reduce or eliminate the prior 

14 See p. 627 supra. 1 See p. 629 supra. 

43 Thus a successful drive against the proposed child labor amendment proceeded by con- 
vincing many farmers that their children would be unable to help on the farm if the amendment 
were adopted. The Child Labor Amendment, 9 Social Serv. R. 107 (1935). The possibility of 
such confusion arises in the ambiguity of the term “‘labor,’’ which has both economic and per- 
sonal significations. It can represent (1) a ‘‘commodity” which is sold and purchased; or (2) 
any expenditure of energy in everyday activity. The experience of Australia with § 51 (xxxv) 
suggests an alternative to a grant of power over some subject-matter, such as ‘‘conditions of 
labor,” “‘production,”’ etc. If, instead, an amendment should grant power to govern the rela- 
tions of certain classes of persons, and if the relations chosen to define these classes were eco- 
nomic—e.g., ‘employers and employees” or “‘vendors and purchasers””—the ambiguity of the 
principal terms might be partially eliminated. 
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claims of the preferred and thus make some part of future profits available for 
dividends on the common. If common shareholders are willing to give the 
preferred new securities of sufficient value to compensate them for the relin- 
quishment of their “contractual” rights, such an adjustment can equitably be 
made.' But, of course, the common is anxious not to dilute its holdings any 
more than is necessary, and most preferred shareholders can be induced to 
accept a plan which falls short of full compensation. Difficulties, however, arise 
when a dissenting minority attacks recapitalization as impairing rights guar- 
anteed by their contract with the corporation. It is the purpose of this note to 
discuss the devices by which accumulations can be scaled down, the justification 
for such scaling down, the protection that has been accorded to preferred stock- 
holders, and the means by which more effective protection may be granted. 


I 


A, CHARTER AMENDMENT 

Since the rights of the shareholder are largely defined in the charter,’ the 
most obvious means by which to modify these rights is by amendment of the 
charter. Two types of amendment have been adopted with a view to a reduction 
of accumulations; these may be called the direct and the indirect methods.’ 
The direct method utilizes an amendment which frankly cancels the accumula- 
tions. But all courts have refused to sanction such amendments because past 


* For a discussion of the proper valuation of new securities, see Nichols, A Rationale of 
Corporate Reorganizations (1936). 

2 See Burk v. Ottawa Gas & Electric Co., 87 Kan. 6, 123 Pac. 857 (1912); Page v. Whitten- 
ton Mfg. Co., 211 Mass. 424, 97 N.E. 1006 (1912); Spear v. Rockland-Rockport Lime Co., 
113 Me. 285, 93 Atl. 754 (1915). 

3 See 46 Yale L.J. 985, 993 (1937). 

4In October, 1936, Federal Water Service Corporation, a Delaware corporation doing 
business in New York, had a deficit of $1,233,875.50. There were outstanding 159,269 shares of 
preferred stock and 568,775 of Class A stock. The preferred was divided into $4, $6, $6.50, 
and $7 preferred. Dividend accumulations ranged from $33.25 on the $7 preferred to $9.67 on 
the Class A. A proposed charter amendment offered to exchange for each share of $4 preferred, 
four shares of a new Class A stock; for the $6 preferred, six shares; for the $6.50, six and one- 
half; for the $7, seven shares; and for the old Class A, one-half share of new Class A. Class B 
(common) shareholders could purchase new Class A for $17 per share. The Class A stock was 
entitled to all future earnings of the corporation except that after $2 per share had been paid 
to the Class A, the B stock was to receive dividends not to exceed 1c per share before any fur- 
ther dividends were paid to Class A. In the event of dissolution, the Class A was entitled to 
all the assets of the corporation except that after $20 per share was distributed to Class A, 
Class B was to receive an amount not to exceed 1c per share before any further distribution to 
Class A. Voting control was to be in Class A. It is clear that the Class B shareholders relin- 
quish all but a nominal interest in the corporation. However, the A group retains approxi- 
mately a one-fifth interest in the corporation, considerably more than it appears to have on the 
basis of the existing priorities. This is not a “voluntary” plan, but proposal to substitute the 
new stock for the old by direct charter amendment requiring the exchange of shares. The 
plan was set forth in a letter to the stockholders, signed by the president and dated October 23, 
1936. It was abandoned after the decision in Keller v. Wilson, 190 Atl. 115 (Del. 1936), dis- 
cussed infra p. 648. N.Y. Times, Nov. 12, 1936, p. 40. 
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accumulations are said to be “vested rights” which cannot be taken away by 
charter amendment.’ Courts, however, have not extended the same protection 
to the right to future accumulations and have sustained amendments wiping 
them out.* The conventional justification for this distinction has been that the 
right to dividends that have matured is “vested””’ is more tangible. However, 
since the right to accumulations, past or future, is by contract given a prior 
claim to future earnings, and since in either case it is designed to protect the 
preferred shareholder against long periods of passed dividends, the distinction is 
hardly justified by resort to the question-begging vested rights terminology.® 
But the fact that the distinction has been drawn suggests the possibility that 
some courts may prohibit scaling-down of past accumulations when there is a 
surplus, but may permit the scaling-down when there is no surplus; a surplus, 
making payment possible, makes the rights seem more substantial and more 
“vested.”’ Although no court has adopted this analysis, two New Jersey cases 
indicate that scaling down of past accumulations will more readily be per- 
mitted when there is no surplus.° 

It appeared for a time that the 1922 amendment to § 26 of the Delaware 
Corporation Law’ would be construed as changing the rule of the Morris case™ 
to permit direct scaling down. The pertinent part of the amended statute 
reads: “Any corporation...may amend its charter... by increasing or 
decreasing its authorized capital stock or reclassifying the same, by changing 
the number, par value, designations, preferences, or other special rights of the 
shares . . . or by making any other change or alteration which may be desired.””” 


In Harr v. Pioneer Mechanical Corp., the federal court, in upholding an amend- 
ment creating new prior preference stock, spoke as though this statute spe- 
cifically included accumulations among the rights which could be changed by 


5 Morris v. American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); Lonsdale 
Securities Corp. v. International Mercantile Marine Corp., 101 N.J.Eq. 554, 139 Atl. 50 
(1927); Keller v. Wilson, 190 Atl. 115 (Del. 1936). This is not to say that such plans have not 
gone into effect without court action. 


6 Yoakum v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (D.C. R.I. 1929); cf. Keller v. 
Wilson, 190 Atl. 115 (Del. 1936). 

7See note 6 supra. See also Lonsdale Securities Corp. v. Int. Mercantile Marine Co., 
1o1 N.J. Eq. 554, 139 Atl. 50 (1927). 

* That there is at best a hazy distinction between the various amendments held to be and 
those held not to be violative of vested rights is indicated by the comparison of cases in 
Curran, Minority Stockholders and the Amendment of Corporate Charters, 32 Mich. L. Rev. 
743 (1934). See also 4 Univ. Chi. L. Rev. 139 (1936). 


* Cf. Windhurst v. Central Leather Co., 101 N.J. Eq. 543, 138 Atl. 772 (1927) (merger 
effecting a scaling-down of accumulations was permitted on the ground of laches) with Colgate 
v. U.S. Leather Co., 75 N.J. Eq. 229, 72 Atl. 126 (1909) (such merger, in the presence of a cor- 
porate surplus, was enjoined). 

© Del. Rev. Code 1935, § 2058. 


™ 14 Del. Ch. 136, 122 Atl. 696 (1923). " See note 6 supra. 
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amendment." And in Keller v. Wilson," the chancellor held that the statute 
not only permitted direct scaling down of accumulations but could be applied 
to stock issued before the statute was amended through the operation of the 
(reserved power clause.) But the Delaware Superior Court declared that the 
right to accumulations was a vested right which could not be destroyed by the 
corporation under the authority of a statute passed subsequent to the issuance 
of the securities. It went on to announce that the amended § 26 did not author- 
ize the modification of the right to accumulations which is a vested right, i.e., 
something more than a special right." 

The indirect method is to create a new class of stock prior to the old preferred 
and the accumulations thereon. The new stock is offered in exchange for the old 
stock and all accumulations. A little junior stock may be thrown in for good 
measure." Amendments accomplishing this have been held to alter only 
“preferences” and not “vested rights”;'? they have been upheld by several 
courts.'* This practice scales down old accumulations unless the shareholders 
who refuse to exchange their stock are granted as great a share in future profits 
as they would have received had the amendment not been passed.’ In the 
recent case of In re Duer® such protection was refused. Since no statute has 
been construed to permit direct scaling down and since the propriety of indirect 
scaling down is a problem of statutory construction, it is difficult to see why 
dissenters should not be protected from the devastating effect of new prior 
preference stock. 


B, MERGER, CONSOLIDATION, AND SALE OF CORPORATE ASSETS 


A method analogous to indirect scaling down by amendment is the transfer 
of the enterprise to a different corporation” or combination with a different 


13 65 F. (2d) 332, 335 (C.C.A. 2d 1933), cert. denied, 296 U.S. 673 (1933). 

4 180 Atl. 584 (Del. Ch. 1935); 36 Col. L. Rev. 674 (1936); 3 Univ. Chi. L. Rev. 327 (1936). 

8 190 Atl.155, 119 (Del. 1936). 

*6 See, for example, the 1936 plan of the Goodyear Tire and Rubber Co. 

7 Harr v. Pioneer Mechanical Corp., 65 F. (2d) 332 (C.C.A. 2d 1933), cert. denied, 290 U.S. 
673 (1933); of. Morris v. American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (1923). 

*8 See cases cited in note 13 supra; Hinckley v. Schwarzchild and Sulzberger Co., 107 App. 
Div. 470, 95 N.Y.S. 357 (1905); Salt Lake Automobile Co. v. Keith O’Brien Co., 45 Utah 218, 
143 Pac. rors (1914); General Investment Co. v. American Hide and Leather Co., 98 N.J. Eq. 
326, 129 Atl. 244 (1925); Yoakum v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (D.C. R.I. 
1929). There is some indication that business men regard this device as a convenient alterna- 
tive to direct scaling-down. See Stempf, Revamping Capital Structures, 16 Nat’l. Ass’n. 
Accountant’s Bull. 267, 277 (1934). 

*9 Such an amendment does not in itself disturb the old accumulations, but if they are to be 
subordinated to future dividends on the new preferred, there is small likelihood that the ac- 
cumulations will ever be paid. In order to fully protect dissenters they should be granted an 
injunction against the payment of any new dividends until the accumulations are reduced by 
an amount equal to their proper share of the new earnings if the new stock had not been issued. 

* 270 N.Y. 343, 1 N.E. (2d) 457 (1936). See 46 Yale L.J. 985, 997 (1937) for a discussion of 
the complications arising from the attempt to prevent the subordination of the old preferred to 
the new securities. 


* For examples, see American Malt Corporation v. Board of P.U. Commissioners, 86 N.J.L. 





NOTES 649 


corporation. Such a transfer involves the exchanging of new securities for the 
preferred stock and accumulations. In making the exchange, accumulations 
may not be given proper recognition. The exchange can be effected by three 
methods which will be illustrated by the use of the following example. Capital 
surplus and reserves of the X corporation amount to $25,000. There are 
accumulated dividends to the extent of $10 on each share of preferred stock. 
The board of directors of the X corporation, having secured the necessary 
ratification by stockholders, agrees to merge with the’ corporation which may 
be either a corporation formed for the purpose of eff¢gting a scaling-down or a 
pre-existing corporation with a legitimate reason for merger. In return for each 
share and accumulations, the preferred shareholders of x are offered one share 
of similar preferred stock in Y and one share of common stock. The common 
stockholders receive common stock in Y at a ratio of 8 shares for one share of 
X common.?? 


As a second possibility the two corporations may consolidate, forming a 
third corporation Z, the plan of share purchase being the same as above.” 

A third device for accomplishing the same thing is for the X corporation to 
sell all its assets to the Y corporation in return for the stock of Y, the stock being 
distributed to the shareholders of X in the same manner.”4 ) 

Here, as where recapitalization is effected by charter amendment, the non- 


668, 92 Atl. 362 (1914); United Milk Products Corporation v. Lovell, 75 F. (2d) 923 (C.C.A. 
6th 1935). The plan which involves scaling-down of accumulations is discussed in Cravath, 
Reorganizations of Corporations, included in Stetson, Some Legal Phases of Corporate Fi- 
nancing, Reorganization, and Regulation (1917). See Jn re Interborough-Consol. Corp., 277 
Fed. 455 (D.C. N.Y. 1921); Petry v. Harwood Electric Co., 250 Pa. 142, 124 Atl. 302 (1924); 
Outwater v. Public Service Corp., 103 N.J.Eq. 461, 143 Atl. 729 (1928), aff’d, 104 N.J.Eq. 
49°, 146 Atl. 916 (1929); Purposes and Financial Plans of Industrial Reorganization, 7 Harv. 
Bus. Rev. 196 (1929); Baker and Malott, Introduction to Corporate Finance 274-94 (1936). 
The classic example of this device is the repeated recapitalization of what is now the United 
States Leather Corporation. The history of this company is set forth in Dewing, Corporate 
Promotions and Reorganizations (1914). See Colgate’v. U.S. Leather Co. 73 N.J.Eq. 72, 67 
Atl. 657 (1907), reversed, 75 N.J.Eq. 229, 72 Atl. 126 (1909); Windhurst v. Central Leather 
Co., 101 N.J.Eq. 543, 138 Atl. 772 (1927), aff'd, 105 N.J.Eq. 621, 149 Atl. 36 (1930), aff’d, 107 
N.J.Eq. 528, 153 Atl. 402 (1930); Prallv. U.S. Leather Co., 6 N.J.Misc. 967, 143 Atl.382 (1928), 
afi’d, 105 N.J.L. 646, 146 Atl. 916 (1929). These materials are collected in Katz, Cases and 
Materials on Corporate Readjustment and Reorganization 67 ff. 


22 While the ordinary merger plan is not so bold, this example illustrates the type of scaling- 
down practised in the U.S. Leather and other cases cited in note 21 supra. 


23 While the distinction between merger and consolidation seems purely legalistic (and for 
our purposes the same problem is generally presented by both devices), the distinction gains 
significance in some situations. See 45 Yale L.J. 105, 107 (1935); 30 Mich. L. Rev. 1074 
(1932). 

24 Merger and consolidation are governed by statute and in many instances will be im- 
possible. However, if the court is favorably inclined toward a particular consolidation, it will 
permit it to pass if couched in terms of sale of assets. In Paterson v. Shattuck Arizona Copper 
Co., 186 Minn. 611, 244 N.W. 281 (1932), the court treated a consolidation as a sale of assets 
in order to avoid statutory difficulties. See 81 U. of Pa. L. Rev. 219 (1932); 20 Calif. L. Rev. 
421 (1932); 3 Univ. Chi. L. Rev. 330 (1936). 
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litigated cases present the economically important problem. The non-litigious 
dissenter is faced with several unsatisfactory choices. He may sell his stock on 
the market; he may, in many states, avail himself of an “appraisal statute” ;?5 
or he may capitulate and accept the new securities offered him. In no case is he 
given the choice of retaining the interest in the future earnings of the enterprise 
to which his accumulated dividends supposedly entitle him. 

Recapitalization may be either the sole purpose of a formal merger” or it may 
be merely incidental to a genuine merger. In the former case, if litigation ensues, 
consistency with the amendment cases would require a court to enjoin the 
merger or the distribution of new securities without regard to the fairness of the 
exchange. However, where there is a genuine merger, there must be some dis- 
tribution of new securities, and the court’s only purpose is to see that the dis- 
tribution is fair, i.e., that proper recognition is given to the accumulations. 
Courts, however, have not distinguished between these two situations and have 
generally enjoined either the merger or the distribution on the ground that the 
plan was unfair.?”7 MacFarlane v. North American Cement Corp.” is the only 
case found in which the court has, in the absence of laches, refused to enjoin a 
plan on the ground of fairness alone. There, however, the finding of fairness is 
probably attributable to the fact that the court attached excessive importance 
to the bargaining power’? of the common stock. 

The dissenting stockholder has also been denied injunctive relief when his 


2s These statutes commonly provide that the dissenter is entitled to the ‘“‘value” of his stock 
which in many cases is less than the par value of the shares plus accumulations. These statutes 
do not provide satisfactory remedies because the shareholder does not recover the investment 
value of his securities. 

See Lattin, Remedies of Dissenting Shareholders under Appraisal Statutes, 45 Harv. L. 
Rev. (1931); Levy, Rights of Dissenting Shareholders to Appraisal and Payment, 15 Corn. L.Q. 
420 (1930). 

*6 See the history of the U.S. Leather Co., note 15 supra. 


27 Colgate v. U.S. Leather Co., 75 N.J. Eq. 229, 72 Atl. 126 (1909); American Malt Corp. v. 
Board of P.U. Commissioners, 86 N.J.L. 668, 92 Atl. 362 (1914); Lonsdale Securities Corp. v. 
International Mercantile Marine Corp., 101 N.J.Eq. 554, 139 Atl. 50 (1927); Geiger v. Ameri- 
can Seeding Machine Co., 124 Ohio St. 222, 177 N.E. 594 (1931). 


#8 16 Del. Ch. 172, 157 Atl. 396 (1928). 


29 The bargaining power of the common is only of significance when there is some necessity 
for the change, as in the case of an insolvent corporation. See p. 651 infra. Here the merger was 
with a more prosperous corporation, and therefore, as the court found, to the benefit of the 
shareholders of the North American Cement Corp. But there is no good reason why a requisite 
to such a merger should be an inequitable distribution of securities among the shareholders of 
the benefited corporation. Therefore the following statement of the court seems an amazingly 
frank recognition of the nuisance value of the common stock. “There could be no merger 
without the vote of common stockholders in its favor, and that vote could probably not be 
secured unless the merger plan was made attractive to them... . the conclusion must be 
that the merger plan indicates good business judgment in the interest of the company rather 
than such unfairness to any of its stockholders as amounts to fraud.” MacFarlane v. N.A. 
Cement Corp. 16 Del. Ch. 172, 180, 157 Atl. 396, 399 (1928). 
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action was untimely.?° The two relevant cases suggest nothing more definite 
than that injunctive relief will be untimely if it is not sought before the pro- 
ceedings under the plan are so advanced that an injunction would be destructive 
of the interests of the assenting majority. Petry v. Harwood Electric Co.* 
suggests another technique by which the dissenters may be protected. In that 
case the court, although denying injunctive relief, held that since merger effected 
dissolution, the preferred shareholder could specifically enforce his contract 
entitling him to a preference of par value plus accumulations upon dissolution. 
Two subsequent cases, however, have failed to adopt the reasoning of the Petry 
case.3? 

Whenever the dissenter’s interests are small, it is possible that a court which 
would have denied injunctive relief because of laches or because the plan was 
“fair’’ may nevertheless invoke the doctrine of the Petry case and grant specific 
relief since such relief will cause less hardship to the new corporation. However, 
when the dissenter’s interests are large, specific relief might require so much cash 
that it would harm the corporation more than injunctive relief, for injunc- 
tive relief merely keeps the corporation in status quo, while, when specific relief 
is given, the litigious preferred shareholders are entitled to full payment. Thus 
where the dissenter’s interests are large, defenses should be as available in a 
suit for specific performance as they are when an injunction is sought. 


C. EQUITY RECEIVERSHIPS AND SECTION 77B 


Accumulated dividends have repeatedly been held not to constitute debts of 
the corporation.33 A corporation solvent in the equity sense probably cannot 
effect a reorganization through an equity receivership or under the Bankruptcy 
Act. Thus these devices cannot be initiated by common stockholders to improve 
their position at the expense of the preferred.’ When an insolvent corporation 
goes through a reorganization, the relative rights of preferred and common 
stockholders are matters of secondary interest. However, when a corporation, 
the capital structure of which includes cumulative preferred is reduced to 
insolvency, it is probable that there are dividend accumulations. The question 
must then arise as to what recognition is to be given these accumulations in the 


3° See Windhurst v. Central Leather Co., 101 N.J.Eq. 543 (1927); United Milk Products 
Co. v. Lovell, 75 F. (2d) 923, 928 (1935). 


3 250 Pa. 142, 124 Atl.-302 (1924); see Simms, An Application of the Doctrine That Con- 
solidation Effects Dissolution, 15 Va. L. Rev. 757 (1929). 


# United Milk Products Corporation v. Lovell, 75 F. (2d) 923 (1935); Windhurst v. Cen- 
tral Leather Co., 107 N.J.Eq. 528, 153 Atl. 302 (1924). 

33 Hamblock v. Clipper Lawn-mower Co., 148 Ill. App. 618 (1909); Ellsworth v. Lyons, 
181 Fed. 55 (C.C.A. 6th 1910); Booth v. Union Fibre Co., 137 Minn. 7, 162 N.W. 677 (1917); 
Kennedy v. Carolina Public Service Co., 262 Fed. 803 (D.C. Ga. 1920); but see Roberts v. 
Roberts-Wicks Co., 184 N.Y. 257, 77 N.E. 13 (1906). 


34 Accumulations are not a basis for the initiation of proceedings under § 77B. Jn re 
Picadilly Realty Co., 78 F. (2d) 257 (C.C.A. 7th 1935). 
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distribution of new securities. If the matter were treated on the basis of absolute 
priorities, there would be nothing left for either class of shareholders, but as a 
practical matter in order to preserve the debtor corporation as a going concern, 
the necessary codperation of the junior security holders is obtained by allo- 
cating some interest to them.*5 In order to obtain the approval of the equity 
courts, the great majority of which take jurisdiction over reorganization 
plans,** or to satisfy the requirements of the Bankruptcy Act,'’ the allocation 
of securities must be in accordance with a “fair plan.’’3* Although there is no 
formula for a fair plan, this means, at least, that after the creditors have been 
satisfied, the interest left to the stockholders must be divided so that the 
preferred will receive somewhat more than the common. The exact ratio will be 
determined by the bargaining power of the representatives of the opposing 
interests.3® In these negotiations the existence of accumulations may have some 
effect. 

Despite the apparent preponderance of cases protecting dividend accumula- 
tions against scaling-down, a great many corporations have succeeded in doing 
away with dividend arrearages.*° The difficulty of organizing an effective 
opposition, the lack of adequate information, and the expense of litigation—the 
familiar allies of management in intra-corporate disputes**—keep many recapi- 
talization plans out of the courts. 

Thus we see that the security afforded by preferred stock is far less than 
appears on the face of the contract. The sophisticated investor knows this, but 
it seems that “widows and orphans” should be given greater protection or some 
warning of the real significance of the cumulative provision. 


II 


It is to be expected that disappointed common shareholders will seek to 
rearrange the capital structure of a corporation for the purpose of realizing at 
least a part of the anticipated returns. But some degree of speculation is 
implicit in the very nature of their investment. Preferred shareholders, on the 
other hand, accept at the outset the prospect of comparatively modest dividends 
in return for what they suppose is a greater measure of security. For this they 

35 See Bonbright and Bergerman, Two Rival Theories of Priority Rights, 28 Col. L. Rev. 
127 (1928). 


36 See Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 527 (1936); 
4 Univ. Chi. L. Rev. 675. 


37 Bankruptcy Act § 77B(b), 48 Stat. 912 (1934); 11 U.S.C.A. § 207(b) (1936). 


38 See Spaeth and Friedberg, Early Developments under § 77B, 30 Ill. L. Rev. 137, 154 ff. 
(1935); Gerdes, A Fair Plan of Corporate Reorganization, 12 N.Y.U.L.Q. Rev. 1 (1934); 35 
Col. L. Rev. 391 (1935). 


39 See Foster, Conflicting Ideals for Reorganization, 44 Yale L.J. 923 (1935). 
4° See Dewing, The Financial Policy of Corporations 55, 1248 ff. (3d ed. 1934). 


# Berle and Means, The Modern Corporation and Private Property 80 ff. (1932); Weiner, 
Payment of Dissenting Stockholders, 27 Col. L. Rev. 547, 564 (1927). 
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have expressly contracted. Thus any discussion as to the proper extent to 
which scaling-down should be permitted presupposes that there is some justifica- 
tion for the practice beyond the desire (and apparent ability) of the common 
shareholders to enrich themselves at the expense of the contractual rights of the 
preferred. Several rather unreal arguments have been advanced to this end. 

It is said that a majority of shareholders have assented, and that the will of 
the majority should not be thwarted by the obstinance of a recalcitrant minor- 
ity.” What better argument for the desirability of the change could there be 
than the approval of a large majority of the affected class? Several factors, 
however, seem to destroy the force of this argument. First of all, it frequently 
occurs that a large number of preferred shares are controlled by persons who are 
also interested in the common stock. Such persons are adequately compensated 
for any depreciation in the value of the preferred shares by a corresponding or 
greater appreciation of the common. Obviously, their approval is no evidence 
of the desirability of the plan from the standpoint of owners of preferred stock 
alone. Nevertheless, courts have minimized the significance to be attached to 
the articulation of common and preferred interests.4? Secondly, the manage- 
ment of the ordinary corporation holds more common than preferred stock“ and 
will mobilize sentiment in favor of the plan by the literature distributed in the 
solicitation of proxies, and paid for with corporate funds. On the other hand the 
considerable initiative and expense required for proxy solicitation generally 
prevents the marshaling of an effective opposition. 

It has also been said that the presence of accumulations leads the common 


stock interests to influence the management to take unwise chances with a 
view of improving the financial position of the corporation by making large 


# Stevens, Corporations 495 (1936); see note 22 supra. 


43 In MacFarlane v. North American Cement Corp., 16 Del. Ch. 172, 180, 157 Atl. 396, 390 
(1928): “. .. . it is insisted by the complainants that the fact that almost one-half of the pre- 
ferred stockholders . . . . voted in favor of the merger is of no evidentiary value in determin- 
ing whether the proposed plan is fair . . . . because they were actuated by a selfish motive,— 
they had a large amount of common stock Conceding the vote... . to be of little 
evidentiary value ....it cannot be assumed that the motive actuating such vote was en- 
tirely selfish.” 


44 Berle and Means list the stockholdings by management in 1922 in twenty-six industries, 
including thousands of corporations. In seventeen of the twenty-six a greater percentage of 
common than preferred was held, and in all industries the par value of the common shares 
held by the management was substantially greater than that of the preferred. Berle and 
Means, The Modern Corporation and Private Property 51 (1932). 


45 In this connection, the commentator in 46 Yale L. J. 985, 1003 (1937), doubting the feasi- 
bility of administrative control of the plan itself, recommends more stringent rules governing 
the information to be given in the solicitation of proxies. Undoubtedly such regulation would 
reduce the number of shareholders who would assent against their own interests, but it would 
not take care of the investor who is willing to sign anything. In most cases a careful reading 
of the literature now distributed will disclose the effect of the proposed plan. See for example, 
the Federal Water Corp. plan, note 4 supra. 
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speculative profits. Scaling-down, on the other hand, will be conducive to a 
wise conservatism in the management of the corporate affairs. However, 
although this may be true once financial difficulties have arisen, the knowledge 
by management that the payment of accumulated arrearages may be avoided 
may lead it to indulge in unwise speculation even before financial difficulties 
have arisen. For the benefits of successful speculation go primarily to. the 
common shareholders, whereas losses will result in an inability to meet pre- 
ferred dividends. If these passed dividends need not be made up out of future 
earnings, the common stockholders are in effect gambling with the money of the 
preferred; they have more to gain than to lose by daring ventures.‘7 

Another argument urged is that the corporation as a whole will receive the 
benefits of the plan,‘* or the argument is restated by saying that the capital 
structure will be put on a basis more economically sound.*? In the main such an 
argument should appeal to the preferred shareholder only if he is going to 
profit from the plan. If the plan will result in an uncompensated scaling-down 
of the interests of the preferred shareholders, it is misleading to speak about the 
interest of the corporation as a whole, or the soundness of the capital structure. 
The argument would have some cogency if it could be pointed out that the 
rearrangement would result in increased profits.s° In this regard, it is some- 
times said that the elimination of the obligation to the preferred shareholders 
will increase the credit of the corporation. It is difficult to see how this can be 
true since prospective creditors should realize that the existence of dividend 
accumulations in no way endangers them. It is possible, however, that after 
scaling-down, creditors will be less reluctant to lend because of the lessened 
likelihood of unwise dividend distributions to preferred stockholders by manage- 
ment aware that accumulations must be paid off before common stockholders 
can share in the earnings. A somewhat more persuasive argument is available 
where the corporation is in need of new capital.** Again, as in the case of 


4 Foster, Conflicting Ideals for Reorganization, 44 Yale L. J. 923, 931 (1935). 
47 Ibid. 


48 MacFarlane v. North American Cement Corp., 16 Del. Ch. 172, 157 Atl. 396 (1928), 


noted in 45 Harv. L. Rev. 930 (1932); cf. Colby v. Equitable Trust Co., 124 App. Div. 262, 
108 N.Y.S. 978 (1908). 


49 The letter of Sept. 26, 1936, to the stockholders of the Goodyear Tire and Rubber Co. 
urged the acceptance of a “fair and financially sound plan which would . . . . recognize the 
rights of the respective classes of stock and strengthen the capital structure of the Company.” 


s° Although increased profits would not increase the amount of dividends payable to the 
preferred, the result might be the availability of earned surplus which would never have existed 


had the improvement not taken place, and therefore an increase in the amount actually paid 
to the preferred. 


5 This is ordinarily true only where the corporation is in real financial embarrassment, and 
in such cases some scaling-down is to be expected. See p. 651 supra. If the new capital is 


needed for expansion, the investment should be sufficiently attractive to secure new capital 
without scaling-down. 
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ordinary creditors, the existence of arrearages has no effect on new securities 
which rank ahead of the old preferred stock. Nevertheless, the psychological 
effect of eliminating accumulations will probably make new prior securities 
more salable. Recapitalization, also, may simplify current financing by per- 
mitting distribution of current earnings to more than one class of security 
holders. Since this will enable the corporation to issue more of the old types of 
securities the corporation may be able to obtain new capital without complica- 
ting the capital structure by issuance of new types of securities.‘* 

However, insofar as the scaling-down gives a false color to the financial 
history and prospects of the corporation, it should not be encouraged. But 
frequently, a corporation while not insolvent may be in such a condition that it 
cannot hope to raise new capital from outside sources, but must look to the 
existing shareholders from whom, in any case, new funds can be raised with a 
minimum of promotional expense. It is argued that the common stockholders 
will not participate unless they are offered some inducement, such as the 
elimination of accumulations.5* And since preferred shareholders may be un- 
willing to make a speculative investment, and, also, since the amount of 
preferred stock outstanding is ordinarily comparatively small, the only possi- 
bility of raising the needed capital may be to induce the common shareholders 
to participate. This argument seems to have persuasive force only in those rare 
situations where there is a concurrence of the following factors: a real prospect 
that new capital will increase earnings to such an extent that preferred stock- 
holders will be compensated for the relinquishment of their accumulations, and 
the unavailability of new capital at better terms from any source other than 
common shareholders. 

It is also possible that scaling-down may be justifiable when it is necessary in 
order to retain active managers whose services are necessary to the continued 
prosperity of the business. It is conceivable that sizable blocks of common stock 
are held by the men whose executive ability and ability to get contracts through 
goodwill are essential to the successful operation of the enterprise. Suppose 
that the common shareholders have not been sharing in the profits because of 
the existence of dividend arrearages on the preferred. The active managers 
become impatient and threaten to take their talents elsewhere unless the 
accumulations are scaled down. In a case where the ability of these men is 
absolutely essential to the future success of the business and for some reason 
the matter cannot be handled by salary and/or bonus adjustments, it may be 
advisable for the preferred to capitulate. But such rare cases should stand on 
their own facts and do not argue for scaling down as a general policy. 

5? The desirability of raising capital by the sale of stocks rather than securities carrying 


fixed capital charges is pointed out in Dewing, Financial Policy of Corporations 946-47 (3d. ed. 
1934). 

53 This argument is advanced with reference to stockholders generally as against creditors 
in Swaine, Reorganization through Judicial Proceedings, included in Some Legal Phases of 
Corporate Financing, 8 Lectures on Legal Topics 133, 154 (1931). 
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III 


We have seen that the traditional handicaps of minority security holders 
operate to keep many plans out of court. The only machinery thus far developed 
to insure court approval of reorganization plans which does not require dis- 
senters to take the initiative is the administration of insolvent corporations by 
the bankruptcy and equity courts. The prevalence of scaling down apart from 
bankruptcy despite numerous adverse decisions and despite the absence of any 
persuasive justification suggests the adoption of legislation vesting in the state 
courts of equity a similar supervisory power over “voluntary” plans of re- 
capitalization by amendment and merger.’4 Such legislation would require that 
recapitalization plans be approved by the court before being submitted to the 
stockholders. The advantage of this system is that the court, without throwing 
the burden of instituting litigation upon dissenters, would have the opportunity 
to scrutinize the plan and to withhold approval if preferred shareholders were 
dealt with unfairly. The added burden placed upon the courts by such legisla- 
tions would be justified only if courts would seize the opportunity to strike 
down unfair plans even in the absence of strong opposition. Although under 
77B plans have not been rejected unless strongly opposed,5* several factors 
indicate that courts may adopt a stricter attitude in regard to scaling down by 
solvent corporations. Scaling-down plans are relatively simple and do not in- 
volve the interests of many classes of security holders. Furthermore, the courts 
in the past have been antagonistic to scaling-down. Most important of all, 
there is not the necessity, as in the case of ihsolvent corporations, that some plan 
be adopted. The withholding of court approval would obviously not prevent 
the voluntary exchange of old securities for new so long as the interests of 
dissenters were preserved, but such withholding would warn prospective 
assenters of existing unfairness and would act as a prophylaxis against and a 
corrective of unfair plans. In the interests of a less complex corporate structure, 
it would probably be desirable for the statute to compel dissenters to join in a 
fair plan. But the retroactive application of such a statute to prior issued 
securities would probably raise constitutional difficulties.s” 

Of course such a statute would not indicate what is a fair plan. There has 
been much speculation as to the nature of a fair plan under § 77B,5* but the less 

54 For similar Canadian legislation see § 112 of the dominion Corporation Act; Fraser 
Reorganization of Companies in Canada, 27 Col. L. Rev. 932, 951 ff. (1927). Such supervisory 


power has been recommended for other purposes. See 44 Yale L. J. 1025, 1049 (1935); 36 Col. 
L. Rev. 674, 675 (1936). 


55 See 46 Yale L. J. 985, 1003 (1937). 
8*See Foster, Conflicting Ideals for Corporate Reorganization, 44 Yale L. J. 923, 920 


(1935); Bonbright and Bergerman, Two Rival Theories of Priority Rights, 28 Col. L. Rev. 
127, 145 (1928). 

57 See Geiger v. American Seeding Machine Co., 124 Ohio 222, 239, 177 N.E. 594, 600 
(1931). 
58 See note 38 supra. 
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pressing need for recapitalization renders the same considerations inapplicable 
here. It should be held that scaling-down of accumulations is justifiable only 
where it results in the benefits to the preferred shareholders discussed above. 
Too much consideration should not be given to the improbability that accruals 
will ever be paid,5* or broad and unsubstantiated statements concerning benefits 
to the corporation as a whole. 

It has also been suggested that recapitalization could be more effectively 
supervised by an administrative board.°° Commissioner Douglas of the Securi- 
ties and Exchange Commission recently announced that the Commission will ask 
for power to regulate, among other things, reorganization proceedings.” It 
might be a desirable substitute for state action to authorize the Securities 
Exchange Commission to supervise recapitalization to the extent that such 
supervision would be constitutional. In the absence of legislation providing for 
supervision by court or administrative board, the protection of accumulations, 
like other problems of minority security holders, must await either the creation 
of an association like the British Shareholders Protective Association,” or a 
changed business morality. 

Commentators have pointed out the undesirability of non-cumulative pre- 
ferred stock.*3 That this feeling is shared by the investing public is evidenced 
by the fact that such securities are not highly regarded on the market.** We 
have seen that in many instances the cumulative provision is not only of no 
practical value, but is misleading. Therefore, unless the accumulations are 


fully protected, the desirability of any type of preferred stock as an investment 
is doubtful. 


INDUSTRIAL STRIKEBREAKING—THE BYRNES ACT 


Articulate opinion of industrial strikebreaking has been almost unanimously 
hostile. There is now little question of the desirability of government inter- 
ference if a law can be drawn which is both constitutional and effective. In its 
broadest sense strikebreaking has taken three principal forms: (1) Replace- 
ments. The most nearly justifiable form. Employers insist that they are merely 


59 See Windhurst v. Central Leather Co., 101 N.J. Eq. 543, 138 Atl. 772 (1927). 

6 See 46 Yale L. J. 985, 1003 (1937). 

6 Chicago Tribune, April 18, 1937, pt. 2, p. 7, col. 6. 

62 See Douglas, Directors Who Do Not Direct, 47 Harv. L. Rev. 1305, 1330 (1934). 


63 See Lattin; Is Non-Cumulative Preferred Stock in Fact Preferred, 25 Ill. L. Rev. 148, 
164 (1930); 74 U. of Pa. L. Rev. 605, 608 (1926). But see Berle, Non-Cumulative Preferred 
Stock, 23 Col. L. Rev. 358 (1923). 


4 Professor Berle has called non-cumulative stock the “waif of the stock exchanges.” Berle, 
op. cit. supra note 63, at 358. 


* See, generally, 85 U. of Pa. L. Rev. 406 (1937); Levinson, I Break Strikes (1935), 11 


Fortune 56 (Jan. 1935), 90 New Republic 227 (Mar. 31, 1937). But see Pinkerton, Strikers, 
Communists, Tramps, and Detectives (1878). 
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hiring new workers in the places of those who quit. The “finks” or new em- 
ployees, however, are provided by the strikebreaking organization merely for 
the duration of the strike and, in the main, have neither the intention nor the 
ability to stay permanently.? Furthermore, they are nearly always accompanied 
by the less peaceable “guards.” (2) Armed guards or shock troops. The most 
spectacular form. Ranging from a few door guards to protect the “finks” to 
highly-militarized armies with complete arsenals, sometimes nearly equalling 
the number of workers,‘ the guards are prepared for violence, and are never 
disappointed. Extraordinarily expensive to the employer,’ they easily pay for 
themselves, apparently, in demolished morale of the labor organization and in 
retention or even lowering of the previous wage scale.® It is important to 
recognize that their violence is not restricted to the employer’s premises. They 
are employed, really, not to protect the property but to destroy the union, and 
this is not accomplished by gently removing trespassers. Recruitment is largely 
among criminals and bums in a few big cities.’ (3) Industrial spies. Less 
spectacular and violent than armed guards but far more dangerous to organized 
labor. These spies join and even frequently control the unions. They precipitate 
untimely strikes or demonstrations and keep the employers fully informed on 
union activity.’ In this way employers are able not only to upset specific plans 
but also to cripple the union by discharging the leaders, and many powerful 
unions have been destroyed because the members were not willing to attend 
meetings obviously open to the employer’s men.? The current investigation by 
the LaFollette “Civil Liberties’ Subcommittee of the Senate Committee on 
Education and Labor indicates that hardly a large industry is free from spies."° 

To attack these varied problems by law is exceedingly difficult, and with the 

?In a New York strike, an employer’s spokesman stated that out of 20,000 strikebreakers 
hired as replacements, only 15% would make desirable employees. See 11 Fortune 56, 89, 92 
(Jan. 1935). 

3 88 New Republic 242 (Oct. 7, 1936). 

490 New Republic 227, 229 (March 31, 1937). The National Metal Trades Association 
guarantees to its members, strikebreakers, up to 70% of their employees. 


5 An investigator for the labor board placed industry’s annual bill for breaking up union 
organization at eighty million dollars. See 143 Nation 209 (Aug. 22, 1936). 

6 Basso, Strike-Buster: Man among Men, 81 New Republic 124 (Dec. 12, 1934); 11 For- 
tune 56, 89 (Jan. 1935). 

7143 Nation 381 (Oct. 3, 1936). See also 11 Fortune 56, 89 (Jan. 1935). 

8 Mr. Heber Blankenhorn, industrial economist of the National Labor Relations Board, 
quoted an estimate that three detective agencies have recently employed 135,000 industrial 
spies, and their income has amounted to $60,000,000 a year. 123 Literary Digest 5 (March 27, 
1937); 90 New Republic 227 (March 31, 1937); 144 Nation 238 (Feb. 27, 1937). See also 
In the Matter of Brown Shoe Co., Inc., a Corporation, and Boot and Shoe Workers Union, 
Local No. 655, case no. c-20, 1 Decisions and Orders of the National Labor Relations Board 
803 (1936). 

990 New Republic 227 (March 31, 1937). 

© 123 Literary Digest 5, 6 (March 27, 1937). 





659 


possible exception of the Wagner National Labor Relations Act" nearly all 
attempts have been fruitless. Nine states prohibit the importation of armed 
guards,” but these statutes are not only not enforced, but they cannot prevent 
the separate importation of arms and guards, and they do not touch the 
problem of spies and finks. Nor is the latter problem attacked by the few 
statutes imposing residence and other requirements upon persons seeking to be 
deputized as sheriffs.‘4 Non-deputies have more difficulty in obtaining firearm 
licenses, but the difficulty is not insurmountable. Moreover, license statutes are 
not well enforced, and non-explosive weapons such as baseball bats and steam 
have proved effective.*s An idealistic effort to attack finks and spies as well as 
guards has been made in fourteen state statutes which compel employers and 
agencies to make full disclosure to prospective strikebreakers;** apparently a 
surprising amount of strikebreaking is accomplished by men who only gradually 
become aware of their function.’? But all these statutes are obviously fragmen- 
tary, and they have not solved the problem. In Wisconsin an industrial spy- 
and agency-licensing statute,™* requiring the filing of heavy bonds against 
possible damage and providing severe penalties for failure to register, is sup- 
posed to have discouraged strikebreaking.'® There is no adequate definition of 
“spy,” however, and no data on the enforcement of this act is at hand. A 
certain amount of action by state administrative officers has been effective,?° 


™ 4g Stat. 452 (1935); 29 U.S.C.A. §§ 157-66 (1935). 
™ Crawford & Moses’ Ark. Dig. Stat. 1921, §§ 2792, 2793; Colo. Ann. Stat. 1930, § 4481; 
Baldwin’s Carroll’s Ky. Stat. 1930, § 1376; Mo. Rev. Stat. 1929, § 4237; Mont. Rev. Code Ann., 


1935, § 10925; Neb. Comp. Stat. 1929, § 28-725; Okla. Stat. 1931, § 10881; Tenn. Code Ann. 
1932, § 11365; Wis. Stat. 1931, §§ 348, 472. 

13 See Witte, The Government in Labor Disputes 211 (1932). 

™ Crawford and Moses’ Ark. Dig. Stat. 1921, §§ 2790, 2791; Ill. State Bar Stats. 1935, 
c. 125, §§ 28, 29; Ky. Stat. 1930, § 1376; Mass. Gen. L. 1932, c. 149, § 176; Mo. Rev. Stat. 
1929, § 4233; Neb. Comp. Stat. 1929, § 28-726; Cahill’s N.Y. Cons. L. 1930, c. 41, § 1845; 
18 Purdon’s Pa. Stat. Ann. 1930, § 871; Tex. Comp. Stat. 1928, art. 5207; W. Va. Code Ann. 
1932, § 6037; Wis. Stat. 1931, § 66.11(1). 

18 See 88 New Republic 242 (Oct. 7, 1936) for description of tactics used by large employers 
in industrial disputes. 

6 Cal. Gen. L. 1930, act 4728; Colo. Ann. Stat. 1930, §§ 4479, 4480; Me. Rev. Stat. 1930, 
c. 54, §§ 7, 8; Mass. Gen. L. 1932, c. 149, §§ 22, 23; Minn. Stat. 1927, §§ 10392, 10393; Mont. 
Rev. Code Ann. 1935, §§ 11220, 11222; Nev. Comp. L. 1929, §§ 2772, 2774; N.H. Pub. L. 
1926, c. 176, §§ 36, 37, 38, 39; Ohio Ann. Code 1934, § 89603 (d); 43 Purdon’s Pa. Stat. Ann. 
1931, §§ 607, 608; Tenn. Code Ann. 1932, §§ 11363, 11364; Wis. Stat. 1931, § 103.43. 

179 News Week, no. 6, p. 11 (Feb. 6, 1937); for a fictionalized account see Zara, Give Us 
This Day 386 ff. (1936). 

18 Wis. Stat. 1931, § 175.07. 

19 Witte, op. cit. supra note 13. 

2° Milwaukee city officials put 150 Bergoff men in jail when they attempted to break the 
traction strike in 1934. In 1934, Governor Talmadge of Georgia stopped the activities of 
Bergoff strikebreakers by taking troops into strike areas. It is not clear whether Governor 
Talmadge stopped the strikebreaking or merely superseded the strikebreakers. See 11 Fortune 
56, 92 (Jan. 1935); 81 New Republic 124, 125 (Dec. 12, 1934). 
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but even that has been crippled by the courts,” and it has never attacked spies. 
Frequently action by state administrative or executive officers increases the 
violence, and it is usually indistinguishable from the strikebreaking itself. 

Federal attack on strikebreaking originated in 1915 with President Wilson’s 
Commission on Industrial Relations.2? The committee’s report was extremely 
hostile and contained a number of specific suggestions for legislation. It advo- 
cated: (1) Abolition in interstate commerce of private detective agencies, 
practically all of which are primarily strikebreaking organizations; (2) Impo- 
sition of severe restrictions on deputizing sheriffs, such as prohibition of non- 
resident or ex-convict deputies and pay from private sources; (3) Criminal 
penalties for transportation of men across state lines either with arms or with 
the intention of arming them. Nothing was done with the commission’s re- 
port until the Wagner National Labor Relations Act?’ in 1935 and the Byrnes 
Strikebreakers Act*4 in 1936. Although it does not specifically mention the 
problem, perhaps really because of its generality, it is probable that the Wag- 
ner Act can be used to combat strikebreaking more effectively than anything 
before devised. Section 8 (1) of the Wagner Act makes it an unfair labor practice 
to “interfere with, restrain, or coerce” employees in the exercise of their rights 
to organize or bargain collectively. No doubt all three forms of strikebreaking 
are properly within this definition. But the Wagner Act has two weaknesses 
in attacking strikebreaking: (1) There are no criminal penalties,”* and unless 
there is the threat of ex post facto prosecution, damage will be done before it 
can be stopped. (2) The act applies only to employers, leaving the powerful 
agencies untouched. 

The Byrnes Act avoids the two faults of the Wagner Act but has few of its 
virtues. The text follows: 


Whoever shall knowingly transport or cause to be transported, or aid or abet in 
transporting, in interstate or foreign commerce, any person with intent to employ 
such person to obstruct or interfere, in any manner, with the right of peaceful picketing 
during any labor controversy affecting wages, hours, or condition of labor, or the right 
of organization for the purpose of collective bargaining, shall be deemed guilty of a 
felony and shall be punishable by a fine not exceeding $5000, or by imprisonment not 
exceeding two years, or both, in the discretion of the court.” 


** Mayor enjoined from ousting guards and replacements. American Steel and Wire Co. v. 

Davis, 261 Fed. 800 (D.C., Ohio 1919); Schenectady Ry. Co. v. Whitmeyer, 121 Misc. 4, 199 

N.Y.S. 827 (1923). Governor enjoined from military intervention in strike. Strutwear 

Knitting Co. v. Olson, 13 F. Supp. 384 (Minn. 1936), noted in 3 Univ. Chi. L. Rev. 655 (1936). 
7 45 Current History 77, 78-80 (Feb. 1937). 


23 See note 11 supra. 24 49 Stat. 1899 (1936); 18 U.S.C.A. § 407a (supp. 1936). 

*s Fruehauf Trailer Co. v. National Labor Relations Board, 58 Sup. Ct. — (1937). 

6 The Railway Labor Act, which sets up mediation procedure similar to that of the Wagner 
Act, has substantial criminal penalties. 44 Stat. 577 (1926); 45 U.S.C.A. § 152-tenth (supp. 
1936). These provisions have not been tested for constitutionality. See note 50 infra. 

27 See note 23 supra. 
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In the avoidance of constitutional difficulties, both under the commerce 
clause of Article One and the due process clause of the Fifth Amendment, some 
care was apparently taken in the drafting of the act.”* It is a safe generalization 
that an activity is within the commerce power if it has a “direct effect” upon 
interstate commerce.” But it is apparent that what would be a direct effect in 
an activity involving the transportation of things is not necessarily a direct 
effect in one involving transportation of people.’ It is usually argued that a 
regulation involving the transportation of people across state lines is properly 
within the commerce power where the transportation is the essential activity 
attacked.3! In the baseball’? and vaudeville’ cases it was contended that the 
Sherman Act applied to combinations monopolizing certain exhibitions. Here, 
thought the Court, although some interstate travel was unavoidable, the essen- 
tial activity was the stationary exhibition. In the Mann Act cases,34 however, 
Congress had expressly made the transportation the essential activity from its 
point of view, and this it could do under the commerce power even though the 
undoubted intent was to prevent the objectionable ultimate use of the woman 
transported.’5 As an apology for this curious reasoning it is sometimes suggested 
that white slave traffic is either more evil in some sense than amusement 
monopolies, and hence less deserving of protection, or more peculiarly needful 
of federal regulation. Just how this applies to the “nonpecuniary interstate 
fornication” of the Caminetti case is unclear. At any rate the Byrnes Act seems 
fairly safe under all of these apparently irrelevant criteria. With elaborate care 
the framers made interstate transportation the essential activity,* the ultimate 


38 See H.R. Rep. no. 2431, 74th Cong., 2d Sess. p. 2 (1936). 


29 Minnesota Rate Cases, 230 U.S. 352, 397 (1912); Hooper v. California, 155 U.S. 648, 
655 (1894); United Leather Workers v. Herkert, 265 U.S. 457, 464-67 (1924). 


3° Compare International Textbook Co. v. Pigg, 217 U.S. 91 (1910), with Federal Baseball 
Club v. National League, 259 U.S. 200 (1922). Compare Binderup v. Pathe News Exchange, 
263 U.S. 291 (1923) with Hart v. Keith Vaudeville Exchange, 262 U.S. 271 (1923). See also 
Champion v. Ames, 188 U.S. 321 (1903); Hipolite Egg Co. v. United States, 220 U.S. 45 (1911). 


3 Passenger Cases, 7 How. (U.S.) 282, 429 (1849); Mobile v. Kimball, 102 U.S. 691 (1880); 
Covington Bridge Co. v. Kentucky, 154 U.S. 204 (1893). 


3? Federal Baseball Club v. National League, 259 U.S. 200 (1922). 


33 Hart v. Keith Vaudeville Exchange, 262 U.S. 271 (1923); Hart v. Keith Vaudeville 
Exchange, 12 F.(2d) 341 (C.C.A. 2d 1926). 


34 Caminetti v. United States, 242 U.S. 470 (1917); Hoke v. United States, 227 U.S. 308 
(1913). 


3s. |. . a person may move or be moved in interstate commerce, and the act under 


consideration was drawn in view of that possibility.” Hoke v. United States, 227 U.S. 308, 

320 (1913). See also Gooch v. United States, 297 U.S. 124 (1936) (Federal Kidnapping Act 

held constitutional); Champion v. Ames, 188 U.S. 32 (1903) (prohibition of interstate trans- 

portation of lottery tickets held constitutional); Hipolite Egg Co. v. United States, 220 U.S. 

45 (1911) (Pure Food Act held constitutional). In Ky. Whip & Collar Co. v. Ill. Cent. R. Co., 

57 Sup. Ct. 277 (1937), special emphasis was put upon “evils” irrelevant to the transportation. 
36 See H. R. Rep. no. 2431, 74th Cong., 2d Sess., p. 2 (1936). 
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strikebreaking appearing (as in the Mann Act) only as a factor in the intent of 
the accused at the time of transportation. A few brief glimpses of the horrors of 
strikebreaking should convince the Court of its “evil.”” And the immensity of 
some of the strikebreaking organizations bears voluble testimony to the need 
for federal regulation.37 

Similar care has been used to avoid due process difficulties. While the ques- 
tion is largely unexplored, there is considerable evidence that courts will not 
countenance too great restriction upon employers’ right to self-help against 
labor. An employer has a constitutional right to hire persons, no matter where 
they reside, to operate his factory.5* He also has a right to protect his property 
against violence and destruction.*® To deprive him of these would clearly be in 
violation of “due process.” On the other hand, peaceful picketing and the right 
of organization have been recognized as proper labor activities.4° Interpretation 
of these generalities has gradually come to favor labor. In spite of the admitted 
propriety of labor organizations, it was not until the upholding of the federal 
Railway Labor Act in 1930“ that the federal courts admitted a constitutional 
power to restrain employers from using coercion against unions. The Erdman 
Act of 1898,4* making it criminal for interstate carriers to discharge or dis- 
criminate against employees for union activity, was invalidated in Adair ». 
United States.48 One of the grounds was that it was a violation of the due process 
clause to compel any person in the course of his business and against his will to 
accept or retain the personal services of an employee for whatever reasons he 
might have. The effect of this decision was greatly reduced by Texas & N.O.R. 
v. Brotherhood of Railway & Steamship Clerks,*4 which upheld a section of the 


Railway Labor Act providing that railroad employees, in designating their 
representatives for collective bargaining, were entitled to enjoin the “inter- 
ference, influence, or coercion” of their employers. The Adair case was dis- 
tinguished on the ground that the statute in question did not interfere with the 
“normal exercise of the right” of the employer to select and discharge employees, 
but that it prevented only the influencing of free choice of representatives to 
promote collective bargaining. The same distinction was made in Virginian 


37 See note 8 supra. 

38 Schenectady Ry. Co. v. Whitmeyer, 121 Misc. 4, 199 N.Y.S. 827 (1923). 

39 American Steel and Wire Co. v. Davis, 261 Fed. 800 (D.C. Ohio 1919). 

4° See Frankfurter and Greene, The Labor Injunction, 33, 181-82, 207-8 (1930); American 
Foundries v. Tri-City Council, 257 U.S. 184, 203, 206-7 (1921); Commonwealth v. Hunt, 4 
Metc. (Mass.) 111 (1840). 

#* 44 Stat. 577 (1926); Texas & N.O.R. v. Brotherhood of Railway & Steamship Clerks, 
281 U.S. 548 (1930). 

# 30 Stat. 424, c. 370 (1898). 

43 208 U.S. 161 (1908). A similar state statute was later invalidated on substantially the 
same grounds in Coppage v. Kansas, 236 U.S. 1 (1914). 

44 281 U.S. 548 (1930). 

45 44 Stat. 577 (1926). 4 281 U.S. 548, 571. See 4 Univ. Chi. L. Rev. 109, 117 (1936). 





NOTES 663 


Ry. Co. v. System Federation No. 40,47 which upheld the amended Railway 
Labor Act.** Finally, in the Jones & Laughlin Steel Co. case’? it was held 
constitutional to prohibit an employer from in any way encouraging or dis- 
couraging membership in a labor organization. Today, little remains of the 
rule in the Adair case. 

It will be noted, however, that there is no case since the Adair and Coppage 
cases which involved criminal provisions. In the Adair case the rule of absolute 
freedom to contract was qualified “by the fundamental condition that no 
contract ....can be sustained which the law, upon reasonable grounds, 
forbids as inconsistent with the public interests... .’’%° Since the penalties 
were there struck down, this phrase may be taken to make a distinction between 
“forbid” and “make criminal.” One possible justification for the distinction is 
the rule in Jnternational Harvester Co. v. Kentucky.* Where the terms of a 
criminal statute are excessively vague, it will be unconstitutional because no 
workable criterion is created for avoiding the penalties. Similar statutes pro- 
viding for injunctions and rendering contracts unenforceable are unobjection- 
able because in the former there will be no enforcement until a court sets up 
definite standards and in the latter the penalty is not so great.’ To obtain some 
idea of the uncertainty of the rule of the [ternational Harvester case, compare 
Nash v. United States,53 in which the rule of reason was held not to render the 
criminal provisions of the Sherman Anti-Trust Law too vague. 

It is difficult to say how much the apparent attempt to avoid constitutional 
difficulties has crippled the Byrnes Act. It has frequently been suggested that 
the phrase, “peaceful picketing,” is a contradiction in terms, and although it is 
now generally supposed to have some meaning, its scope has been so limited 
that it is almost non-existent.5¢ Whether the trend will be reversed in view of 
the recent Wagner Act decisions’ is conjectural. The Byrnes Act, of course, 
refers to peaceful picketing only as a factor in the intent of the defendant at the 
time of transportation, and the intent will be unexpressed. Suppose there is 
both peaceful and non-peaceful picketing or only non-peaceful picketing. Will 
the inference be that there is no intent to interfere with whatever peaceful 


47 57 Sup. Ct. 592, 605 (1937). 

48 48 Stat. 1186 (1934); 45 U.S.C.A. § 152(3) (1935). 

#58 Sup. Ct. — (1937). 

5° 208 U.S. 161, 172 (1908). 

St 234 U.S. 216 (1914). 

5? See, for example, Federal Trade Commission Act, 38 Stat. 717, 719-21 (1914); 15 U.S.C.A. 
§§ 41-51 (1927). 

53 229 U.S. 373 (1913). 

% Atchison, T. & S.F. Ry. v. Gee, 139 Fed. 582 (C.C. Iowa 1905). See Cooper, The Fiction 
of Peaceful Picketing, 35 Mich. L. Rev. 72 (1936). 

ss National Labor Relations Board v. Jones & Laughlin Steel Co., 58 Sup. Ct. — (1937); 
National Labor Relations Board v. Fruehauf Trailer Co., 58 Sup. Ct. — (1937); and ac- 
companying cases. 
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picketing might arise? It is clear that peaceful picketing may momentarily 
become non-peaceful, and especially that it may be made so by judicious 
strikebreaking tactics. Can it successfully be urged that there is no adequate 
showing of intent merely from transportation aimed at a strike where there is 
peaceful picketing? Or on the other hand, since strikebreakers’ lack of dis- 
crimination is notorious, would there be an inference of intent merely from the 
transportation regardless of the type of strike aimed at? If so, the requirement 
would be superfluous, except for its function in warding off the commerce 
clause. It is more likely, however, that the requirement will work positive 
injury, that it will lead the courts to demand specific, separate evidence of 
intent. 

The phrase “right of organization” is more important, not only because the 
intent to interfere therewith should be easier to prove but because it is ap- 
parently aimed at spies and replacements as well as guards. It should be 
noticed, however, that the statute is ambiguous in this respect. The phrase 
could either be the object of the preposition “with,” and thus be co-ordinate 
with “right of peaceful picketing,” or the object of the participle, “affecting,” 
and merely purposive of the “peaceful picketing.” It would seem that the 
former is correct, not only because the latter would reduce the act to a nullity 
but because there is otherwise no function for the word, “‘or,”’ before “condition 
of labor.” This ambiguity can be dispelled by the insertion of another “with” 
before “the right of organization.” Thus interpreted, the chief difficulties with 
the phrase lie in ascribing some function to the word, “right,” and in determin- 
ing whether “‘organization”’ merely refers to the act of assembling a union or also 
includes the maintenance of the union and pursuance of its aims. In view of 
the federal courts’ traditional hostility to labor, the stricter construction is by 
no means impossible. Under it the impediment to any of the three forms of 
strikebreaking would be negligible. Most of the spies’ work consists of corrupting 
unions from within, and, of course, guards and replacements do not become 
useful until the union has considerable power. But although more than justified 
by the wording of the phrase, such a construction not only would destroy the 
act but would be absurd because incapable of application. There is no practical 
distinction between building and maintaining a union, and anything which 
hampers the effectiveness of a union’s activity necessarily decreases its appeal 
to members and prospective members. As to the word, “right,” it would not 
seem to be a strained interpretation to say that strikebreaking does not inter- 
fere with the right of organization but merely impedes the exercise of that right. 
The National Labor Relations Board has ignored “‘right’’ in the corresponding 
phrase of the Wagner Act,® but it invites inept construction, and the courts 
have not understood the spirit of labor legislation as the Board apparently does. 

s6 The phrase used by the NLRB has almost exclusively been “exercise of rights.” See In 
the Matter of Friedman—Harry Mark Clothing Co., Inc. and Amalgamated Clothing Workers 


of American, case no C-s50, 1 Decisions and Orders of the National Labor Relations Board 432, 
451 (1936). 
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Finally it appears that only those who “transport” with intent to “employ” 
the strikebreakers are affected by the act. Presumably designed to protect the 
carrier, this provision seems clearly to provide a complete escape. If the strike- 
breaking organization transports the men with no aid from the industry 
management, and the management employs them with no aid from the strike- 
breaking organization, there is no one who falls within the act. This is also true, 
of course, where the recruitment was within the state or was so carefully 
arranged that it appeared to be within the state, but that is an unavoidable 
incident of the method used for inclusion within the commerce power. The 
company owner will easily avoid responsibility, either by refraining from aiding 
or abetting in the transportation, or, if “employ” is strictly construed, by not 
entering into an employment relationship with the strikebreakers.5’ The carrier 
is amply protected by the “knowingly,” and the use of “employ” is unfortunate 
and unjustifiable. 

As usual, however, criticism is easier than construction. The statute should 
attack strikebreaking in its most vicious phase, where violence is contemplated on 
both sides, and it should constitute so strong a deterrent that it need hardly ever 
be enforced. To both of these goals the due process clause is a difficult hurdle. 
The statute should be general enough to attack all the various forms of union- 
breaking yet not so vague that it can be construed away. General or specific, it 
will have to cover a number of fields which are as yet very imperfectly under- 
stood. First of all, some basis must be found for federal regulation other than 
transportation of the men. If the view of interstate commerce taken in the 
Wagner Act decisions®* is to stand, the federal power can be based on the 
commerce of the employer, and the statute can be pointed directly at inter- 
ference with the workers. If possible, it should attack the great strikebreaking 
organizations with special force, either by prohibiting them completely in inter- 
state commerce, as the Wilson Commission suggested, or by imposing heavier 
penalties on them, or, possibly, by using the tax power to confiscate all of their 
profits.’* The strikebreakers, themselves, should not be immune, although their 
penalties should, perhaps, be less harsh. It is improbable that the due process 
difficulties of limiting an employer’s power to protect his property would extend 
to limitations upon strangers, the strikebreakers and their agencies. Indirect 

s? Customarily the men are paid, armed, and captained by the agency, but housed and fed by 
the company. 

s§ See note 55 supra. 

8° Cf. Tax on Unjust Enrichment, 49 Stat. 1734 (1936) (80% tax on “windfalls” resulting 
from recovery of impounded tax payments when the AAA was held unconstitutional). See 
Doremus v. United States, 249 U.S. 86 (1919) (prohibitory tax on narcotics held con- 
stitutional); McCray v. United States, 195 U.S. 27 (1904) (margarine tax constitutional). But 
see Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922) (tax on child labor held unconstitution- 


al); Hill v. Wallace, 259 U.S. 44 (1922) (tax on “non-contract” grain exchanges held unconsti- 


tutional). The Bailey and Hill cases are easily distinguishable, since there the rate of “taxa- 
tion” bore no relationship to the evil attacked. 
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restraints can be imposed by regulating the transportation of arms or by 
regulating the use of arms which have been transported in interstate commerce. 
The words, “right” and “employ,” should be avoided and words like “strike- 
breaking replacements” and “industrial spying” should be adopted in the hope 
that the courts can work out adequate definitions. “Peaceful picketing” and 
“organization” are far less satisfactory than the “concerted activities” of the 
Wagner Act. At present the most important task is in pursuing investigations 
like that of the La Follette Committee, since it is only by thorough under- 
standing of what constitutes strikebreaking that it can be adequately defined 
and, once proper definitions are formed, the most difficult drafting problem is 
past. 
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Adoption—Liability of Natural Parents for Destitute Adopted Children—[New 
York, Illinois]—In New York a disabled and destitute girl of twenty-three was 
adopted as a child, after her mother’s death, by her maternal grandparents who are 
now insolvent. Threatened with becoming a public charge, she sued her natural father 
for support. Held, two judges dissenting, for the plaintiff. Bets v. Horr (N.Y. Sup. 
Ct., App. Div., 2d Jud. Dept., Mar. 30, 1937). 

In Illinois a minor child of divorced parents was adopted by his maternal grand- 
parents. After the grandfather died insolvent, the natural mother adopted the child 
but was unable to support him. She claimed support from the father. Held, one judge 
dissenting, the father was forever relieved of all liability by the first adoption. Dwyer 
v. Dwyer, 286 Ill. App. 588, 4 N.E. (2d) 124 (1936). 

When the adopting parents are unable to support the child either the state or the 
natural parents must assume the responsibility. For state support it is urged that the 
parent should be able to start afresh, to enter into new family relationships and other 
commitments without the threat of unexpected liability. For parental support it is 
urged that the burden should not be on the tax-payers, and that such a rule would 
merely enforce a customary behavior pattern. 

The history of child support in Anglo-American law indicates a consistent tendency 
to increase the responsibility of the natural parent. Early common law courts, re- 
luctant to interfere with family discipline, refused any enforcement of parental support. 
See Kelley v. Davis, 49 N.H. 187 (1870); Gordon v. Potter, 17 Vt. 348 (1848). The first 
legal enforcement was under the poor laws, requiring contribution to authorities for the 
support of pauper children. 43 Eliz., c. 2 (1601); 4 Vernier, American Family Laws 
§ 234 (1936). Later, criminal penalties were provided for the desertion of dependent 
children. 4 Vernier, American Family Laws § 206 (1936). Courts began to permit re- 
covery by the mother or next friend or by third persons who furnished necessaries, but 
this liability was reciprocal to the father’s right to the earnings and custody of the 
child. Freeman v. Shaw, 173 Mich. 262, 39 N.W. 66 (1912); Sassman v. Wells, 178 
Mich. 167, 144 N.W. 478 (1913). Today the right of support is commonly independent 
of the right to earnings and custody. Mo. Rev. Stats. 1909, § 2375; Daughty v. Engler, 
112 Kan. 583, 211 Pac. 619 (1923) (illegitimate child); State v. Washnesky, 187 Minn. 
643, 246 N.W. 366 (1933) (child in custody of deserting wife); Geary v. Geary, 102 Neb. 
511, 167 N.W. 778 (1918) (child in custody of mother, parents divorced); Gibbons v. 
Gibbons, 75 Ore. 500, 147 Pac. 530 (1915) (parents divorced, child in custody of insol- 
vent mother and stepfather). Even where the child has been emancipated, liability 
for support revests in the father upon sudden illness or emergency. Porter v. Powell, 
79 Iowa 151, 44 N.W. 293 (1890); Hendrikson v. Town of Queen, 149 Minn. 79, 182 
N.W. 952 (1921). 

This trend lends support to the proposition that adoption merely suspends the 
parental responsibility, to be revived upon the inability of the adopting parents to 
furnish support, unless the statute caused adoption to completely sever the parent- 
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child relationship. While the New York statute provides that the parent is “released 
from all parental duties toward or responsibility for” the child, the Illinois statute 
releases only the child’s obligation, depriving the parent only of his rights. Cahill’s 
N.Y. Cons. L. 1930, c. 14, § 114; Smith-Hurd’s Ill. Rev. Stats. 1935, c. 4, § 8. It is 
astonishing that the two courts arrived at opposite decisions, each seemingly contra- 
dictory to the statute involved, because of contrary policy determinations. That both 
legislatures intended some relationship to remain is clear from the express statutory 
reservation of the right of the adopted child to inherit from his natural parents. 
Cahill’s N.Y. Cons. L. 1930, c. 14, § 114; Smith-Hurd’s Ill. Rev. Stats. 1935, c. 4, § 5. 
Except in questions of inheritance the natural parent-adopted child relationship has 
had little discussion. However, see In re Gertrude Masterson, 45 Wash. 48, 87 Pac. 
1047 (1906) (natural parents’ preferred claim to guardianship); Jn re MacRae, 189 
N.Y. 142, 81 N.E. 956 (1907) (consent of natural parents to second adoption); Jn re 
Puterbaugh’s Estate, 261 Pa. 235, 104 Atl. 601 (1918) (failure of adopted child to qual- 
ify as “child” under a will). Under civil law codes, the source of American adoption 
statutes, it is clear that contingent parental responsibility remains after adoption. 
Loewy, Germ. Civ. Code § 1764 (1909); French Civ. Code, art. 352 (Cachard’s 2d ed. 
1930); Aust. Gen. Civ. Code § 183 (Altman, Jacob and Weiser’s ed. 1931); Ital. Civ. 
Code, art. 211 (Franchi, 1931) (new draft 1931, § 348) (adopting parents’ responsibil- 
ity “primary,’”’ natural parents’, “secondary”). The English and Scotch acts and 
many American statutes, including the New York act, but not the Illinois act, however, 
apparently relieve the natural parents of all duties, including the duty to support. 16 & 
17 Geo. V,c. 29 (1926); 20 & 21 Geo. V, c. 35 (1930); 4 Vernier, American Family Laws 
§ 263 (1936); U.S. Children’s Bureau Pub. no. 148 (1926). But in the drawing of the 
English act, and probably also in the drawing of the others, no consideration was given 
the problem of the adopted child’s loss of support. See 192 Parliamentary Debates, 
Commons, Fifth Series 927 (1926); 196 id. 2643 (1926); Parliament, Report of Com- 
mittee on Child Adoption (1921). It is difficult, therefore, to criticize the New York 
court, and it is possible that other similar statutes will similarly be construed away. 


Agency—Power of Executor’s Attorney To Receive Satisfaction of Compromised 
Claim—{New York].—After suit had been instituted under a wrongful death statute, 
a compromise was effected, and the plaintiff, as executor, with the approval of the sur- 
rogate, signed a release. The defendant thereupon delivered a check, payable to the 
plaintiff and his attorney, to the attorney who forged the plaintiff’s name, cashed the 
check at the forwarding bank, and absconded with the proceeds. The forwarding bank 
sent the check to the drawee bank which deducted the item from the defendant’s ac- 
count. The plaintiff, alleging that the suit had never been discontinued, then filed al- 
ternative motions: (1) to compel the defendant to pay the compromise sum, or (2) to 
permit “the plaintiff . . . . to withdraw, cancel, and vacate the general release. . . . . is 
From an order denying the motions, the plaintiff appealed. Heid, first motion granted 
since the defendant had never paid the agreed compromise sum to the plaintiff. Ber- 
lowitz v. Horowitz, 292 N.Y.S. 880 (App. Div. 1937). 

New York courts passing on the apparent authority of an attorney representing a 
court-appointed fiduciary have departed from conventional agency rules and have de- 
nied an attorney authority to receive satisfaction of the claim owing to his client in the 
client’s fiduciary capacity. Hondale v. Stafford, 265 N.Y. 354, 193 N.E. 172 (1934). 
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There is no evidence of a similar departure in other jurisdictions. See the leading case 
of State ex rel. Lane v. Ballinger, 41 Wash. 23, 82 Pac. 1018 (1905); 2 Freeman, Judg- 
ments 2321 (5th ed. 1925); 2 Black, Judgments 1457 (2d ed. 1902). The New York 
rule, obviously designed to protect the beneficiary, is an extension of the protection 
granted the beneficiary in the form of judicial supervision of the discretionary acts of 
the fiduciary. Thus, the fee charged by the fiduciary’s attorney and the compromise of 
claim made by the fiduciary or his attorney must receive judicial approval. Cahill’s 
N.Y. Cons. L. 1930, c. 13, § 133 (5); State ex rel. Scannell v. District Court, Bamsey 
County, 114 Minn. 364, 131 N.W. 381 (1911); Eidam v. Finnegan, 48 Minn. 53, 50 
N.W. 933 (1892); 2 Woerner, American Law of Administration § 326 (1923). This judi- 
cial scrutiny is desirable as a prophylaxis as well as a corrective of waste of assets by the 
fiduciary. 

There is, however, nothing in the executor’s position that justifies a departure from 
conventional agency rules when the obviously ministerial act of collection is involved. 
The agency rule is based on the fact that the attorney’s possession of a release signed 
by the plaintiff and his active participation in the litigation indicate to a stranger that 
he has been authorized to receive satisfaction. 2 Freeman, Judgments 2316 (sth ed. 
1925); Rest., Agency, §§ 8, 49 (1933); see also Tito v. Seabury, 18 Misc. 283, 41 N.Y.S. 
1041 (1896). These badges of authority become in no way less persuasive when the 
attorney is acting for an executor. Nor does the fact that the court decree, approving 
a compromise, orders payment to the executor indicate an intention on the part of the 
court to curtail the authority of the attorney to collect. When an essentially analogous 
equitable decree orders payment to a specific plaintiff, there is no hint that the order to 
pay a specific plaintiff affects the authority of his attorney. Yokum v. Tilden, 2 W.Va. 
167 (1869). Furthermore, the method of payment adopted by the defendant in the 
instant case seems desirable since in normal situations it will operate to safeguard 
both the claims of the attorney to compensation and the claim of the executor to sat- 
isfaction. 

Whether or not the plaintiff is considered bound by the act of the attorney, the 
ultimate loss will be borne by the forwarding bank. In either event, the plaintiff 
neither expressly nor impliedly authorized his attorney to endorse his name. Authority 
to collect, not carrying with it the power to endorse, the endorsement of the attorney 
was a forgery and passed no title to the forwarding bank. Porges v. United States 
Mortgage and Trust Co., 203 N.Y. 181, 96 N.E. 424 (1911); Graham v. United States 
Savings Institution, 46 Mo. 186 (1870); Esdalia v. LaNauze, 1 Younge & Coll. 394 
(1834); Brady, Forged and Altered Checks 217 ff. (1925); N.I.L. § 23. Thus, if there 
is no apparent authority, the plaintiff may recover from the defendant, and the latter 
may recover from his bank, the drawee, for charging his account with a payment to 
one claiming under a forged endorsement. Shipment v. Bank of New York, 126 N.Y. 
318, 27 N.E. 371 (1891); First National Bank of Chicago v. Pease, 168 Ill. 40, 48 N.E. 
160 (1897); Midland Savings and Loan Co. v. Tradesmen’s National Bank, 57 F. (2d) 
686 (C.C.A. roth 1932). The drawee bank, in turn, may then recover from the for- 
warding bank. Seaboard National Bank v. Bank of America, 193 N.Y. 26, 31, 85 N.E. 
829, 831 (1908); but cf. Provident Savings Bank and Trust Co. v. Fifth-Third Union 
Trust Co., 43 Ohio App. 563, 183 N.E. 885 (1932). The fact that the instant decision 
may result in circuity of actions before the ultimate loss is placed on the forwarding 


bank is an additional objection to holding that the attorney was authorized to receive 
satisfaction. 
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If such authority on the part of the agent were recognized, the plaintiff, as owner 
of the check, might nevertheless recover from the forwarding bank. California Stucco 
Co. v. Marine National Bank, 148 Wash. 341, 268 Pac. 891 (1928); 4 Wash. L. Rev. 42 
(1929); Independent Oil Men’s Ass’n v. Fort Dearborn National Bank, 311 Ill. 278, 142 
N.E. 458 (1922) (payee ratifies the collection of the forwarding bank and sues for 
money had and received); Schaap v. State National Bank of Texarkana, 127 Ark. 251, 
208 S.W. 309 (1918) (conversion); cf. the Pennsylvania doctrine in Tibby Bros. Glass 
Co. v. Farmers and Merchants Bank, 220 Pa. 1, 69 Atl. 280 (1908); see also Chafee, 
Progress of the Law—Bills and Notes, 33 Harv. L. Rev. 225, 269 (1919); 31 A.L.R. 
1068 (1924). If, for some reason, the plaintiff prefers to recover from the drawee bank, 
it may in turn, as when its drawer sued, recover over from the forwarding bank. Chrahe 
v. Mercantile Trust and Savings Bank, 295 Ill. 375, 129 N.E. 120 (1920). 


Bills and Notes—Fictitious Payee—Payee Fictitious although Fiction not Known 
to Teller Executing Cashier’s Check—({California].—One Williams, director and officer 
of X Corporation, who with one other official was authorized to draw corporate checks 
on the plaintiff bank, dishonestly procured the necessary countersignature on checks 
made payable to the drawee plaintiff bank. Over a period of time he took them, with 
written requisitions signed by himself, to the plaintiff bank and procured cashier’s 
checks payable some to A and some to B, both actual persons known to Williams. 
Williams did not deliver the cashier’s checks to A or B, but indorsed first the payee’s 
name and then his own, and deposited the checks to his own account in the defendant 
banks. The defendant banks stamped the checks “‘all prior indorsements guaranteed”’ 
and collected the amounts of the checks from the plaintiff bank. Upon discovery of 
William’s defalcations from his corporation, the plaintiff bank refunded to the corpora- 
tion the sums lost through the transactions and then sued the defendant banks on their 
guarantee of indorsements. Held, judgment for the defendant banks affirmed. The 
checks were payable to bearer because the payee was fictitious under § 9 (3) of the Ne- 
gotiable Instruments Law. Consequently, payment of the checks by the drawee bank 
was authorized, and the debit to X Corporation’s account was proper; the refund by 
the plaintiff to X Corporation was a gratuity, and gave the plaintiff no right of action 
against the defendant banks. Union Bank & Trust Co. v. Security First Nat’l Bank, 
65 P.(2d) 355 (Cal. 1937). 

The decision makes a desirable extension of the fictitious payee concept but runs 
counter to the usually accepted interpretation of § 9 (3) of the N. I. L. which provides: 
“The instrument is payable to bearer when it is payable to the order of a fictitious 
person .... and such fact was known to the person making it so payable.’’ The “per- 
son making it so payable” could be construed to refer to: (1) the person supplying the 
name of the payee to the one executing the instrument; (2) the person writing the 
payee’s name on the instrument; (3) the person signing the instrument; (4) the person 
delivering the instrument. Courts, however, have generally construed the phrase as 
referring to the signer, and the payee is said to be fictitious only if such was the inten- 
tion of the signer. Armstrong v. Nat'l Bank, 46 Ohio St. 512, 22 N.E. 866 (1889). Ap- 
plication of the intention criterion to the instant case involves peculiar difficulties. The 
teller, mechanically drawing up a cashier’s check, probably had no intention in regard 
to the payee. But if he had any intention, it very likely was that the payee be real since 
that is the normal state of events. Consequently, a strict application of the intention 
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criterion would probably lead to the conclusion that the payee in the instant case was 
not fictitious. See American Express Co. v. People’s Savings Bank, 192 Iowa 366, 181 
N.W. 701 (1921); cf. s.c., 200 lowa 408, 205 N.W. 1 (1925). The court’s justification of 
a contrary result by finding an agency relationship between bank teller and remitter 
is transparently artificial. The court’s result derives some strength from the analogy 
to a holding that where checks are signed by co-signers, knowledge of the active signer 
is sufficient to make the payee fictitious if the conduct of the co-signers indicates that 
they are acting as mere automatons. See Goodyear Tire Rubber Co. v. Wells Fargo 
Bank, 1 Cal. App. (2d) 694, 37 P.(2d) 483 (1934). 

Artificial reasoning and distinctions are found in other cases involving the fictitious 
payee problem. Courts have attached different legal consequences to functionally 
equivalent transactions. Thus where an employee induces his employer to issue a 
bill to a payee fictitious in fact and the fiction is known only to the employee, the payee 
is not fictitious, the instrument is not bearer paper, and the maker or drawer is not 
liable to an innocent taker for value. Nat’! Union Fire Ins. Co. v. Mellon Nat’l Bank, 
276 Pa. 212, 119 Atl. g10 (1923); Los Angeles Investment Co. v. Home Savings Bank, 
180 Cal. 601, 182 Pac. 293 (1919); cf., Equitable Life Assur. Soc. v. Nat’l Bank of Com- 
merce, 181 S.W. 1176 (Mo. App., 1916). But see American Sash & Door Co. v. Com- 
merce Trust Co., 25 S.W. (2d) 545 (Mo. App. 1933); Brannan, Negotiable Instruments 
Law 188 (sth ed. 1932). The same result obtains when the employee prepares an instru- 
ment which is then signed by an employer unaware of the fiction. Nat'l Surety Co. »v. 
Nat'l City Bank, 184 App. Div. 771, 172 N.Y.S. 413 (1918); U.S. Cold Storage Co. v. 
Cent. Mfg. Dist. Bank, 343 Ill. 503, 175 N.E. 825 (1931). However, where an employee 
authorized to issue an instrument signs one designating a payee known by the employee 
but not by the employer to be fictitious, the payee is fictitious, and the employer is 
liable to a holder in due course. Snyder v. Corn Exchange Nat'l Bank, 221 Pa. 599, 70 
Atl. 876 (1908); Phillips v. Mercantile Nat’l Bank, 140 N.Y. 556, 35 N.E. 982 (1894). 
In each of these cases the control, fault, and risk-bearing faculty of the principal on the 
one hand, and the purchaser’s need for protection on the other, are not affected by the 
form which the issuance of the instrument takes. Yet it is the form of the issuance 
which determines the rights of the holder and, correlatively, the liability of the princi- 


It would seem desirable to protect the innocent holder for value by holding that 
the payee was fictitious whenever an authorized agent, aware that the payee was ficti- 
tious in fact, either supplied the payee’s name to his principal, wrote in the payee’s 
name, signed his principal’s name, or used the principal’s funds to purchase paper pay- 
able to a payee fictitious in fact. The employer by careful selection of personnel and 
by bonding employees in responsible positions can probably protect himself more effec- 
tively than can purchasers of paper. A step in the direction suggested has been taken 
by several recent amendments to § 9 (3) of which the Montana act is typical: ‘The 
instrument is payable to bearer when it is payable to the order of a fictitious or non- 
existing person or living person not intended to have any interest in it and such fact 
was known to the person making it so payable, or known to his employee or other 
agent who supplies the name of such payee.” 3 Mont. Rev. Code 1935, c. 197, § 8416 
(3). It is to be noted that even under such a statute the payee in the instant case would 
not be fictitious unless agency notions were stretched to make the teller the agent of the 
remitter. The instant situation could be covered by a supplemental provision that the 
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payee is fictitious when the person actually selecting him and supplying his name to the 
maker or drawer knows that he is fictitious. 

The justification for the suggested statutory modification raises the further question 
of why the forgery of a principal’s indorsement by an agent authorized to deal with 
negotiable paper should not pass title to a bona fide taker for value. Title does pass in 
the essentially similar situation when the agent “indorses” the name of the fictitious 
payee since the paper, being bearer, passes by delivery alone. In fact, the results al- 
ready reached under the fictitious payee concept and those made possible by the statute 
suggested make it difficult to understand why a bona fide holder for value claiming un- 
der any forged indorsement is not permitted to recover on the instrument. 


Constitutional Law—Reduction of Public Pensions—{Texas].—The plaintiff, a 
police officer of Dallas, Texas, had contributed to a voluntary pension fund, and since 
retirement had been receiving the stipulated monthly payments. A new pension plan 
materially revised pension payments, including the plaintiff’s. The plaintiff sued for 
reinstatement under the pension law in force at the date of his retirement. Held, the 
plaintiff did not have a vested interest in future monthly payments, under the old 
statute, but had a mere expectancy that was subject to legislative change. City of 
Dallas v. Trammel, 101 S.W. (2d) 1009 (Tex. 1937). 

The instant decision, one of the first to recognize the pension right as a contract 
right, takes a more realistic approach to the pension problem than has hither to been 
the case under the traditional treatment of the pension as a gratuity. See Gaffney v. 
Young, 200 Iowa 1030, 205 N.W. 865 (1925); State v. Board of Trustees, 121 Wis. 44, 
98 N.W. 954 (1904); Pecoy v. City of Chicago, 265 Ill. 78, 106 N.E. 435 (1914). Since 
the employee often accepts a lower wage or as in the instant case makes voluntary con- 
tributions and might even refuse more favorable jobs because of the security offered 
by pensions, it seems reasonable to assume the employee considers the pension right a 
part of his wage contract. See 12 Encyc. Soc. Sci. 65 (1934). The technical contract 
requirement of consideration for the state’s (or here the city’s) promise could be satis- 
fied by the combined elements of long and faithful service, and, in the instant case 
voluntary contribution. Cf. Wilson v. Wurlitzer, 48 Ohio App. 450, 194 N.%. 441 
(1934); Schofield v. Zion’s Cooperative Mercantile Institution, 85 Utah 281, 39 P. (2d) 
342 (1934) (in both cases long and faithful service was held consideration sufficient to 
bind private employers to pension agreements). 

Nevertheless, even though the plaintiff is said to have a contractual right to a 
pension, it may be desirable to allow modification of this right. As the Texas and 
other courts have recognized, flexibility may be necessary to preserve the pension 
system in times of economic maladjustment. See Casserly v. City of Oakland, 56 P. 
(2d) 377 (Cal. 1936). This need may be especially pressing if the pension funds 
being separate have been depleted by economic distress. Moreover, since price levels 
will fall during such periods, a reasonably reduced pension may not be too harsh on 
the employee. In making pension adjustments, however, it should be kept in mind 
that because of the expectancy of the employee, because of the pension’s beneficial 
effect on morale and efficiency, and because pension payments going to low income 
bracket groups may serve to prime the pump for recovery, pension reductions should 
come as one of the last items in governmental economies. 

There is no express power analogous to that over corporations in the Texas statutes 
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on which the court could have relied in validating the pension adjustment. The 
court did rely, however, on an implied reserve power which was obviously a child of 
necessity. However, several more substantial rationales might have been employed. 
For instance, it is well established that legislatures can change the salaries of public 
employees. State v. Board of Trustees, 121 Wis. 44, 98 N.W. 954 (1904); Taylor v. 
Beckham, 178 U.S. 548 (1899). See also 2 Geo. Wash. L. Rev. 403 (1934). Therefore 
it might not be unreasonable to assume that the parties understood that the legislature 
intended that pension payments might also be altered. Such an understanding would 
make legislative control in implied term in the pension arrangement. Another sugges- 
tion, that pensions are deferred wages, would also reach the same result on the basis of 
the salary change rule. See 12 Encyc. Soc. Sci. 65 (1934). Cf. Casserly v. City of 
Oakland, 56 P. (2d) 237, 238 (Cal. 1936). A third approach would be to invoke the 
doctrine preventing a state from contracting away powers affecting public health, 
safety or morals. See Denver & Rio Grande R.R. v. Denver, 250 U.S. 241 (1919); 
New Orleans Public Ser., Inc. v. New Orleans, 281 U.S. 682 (1930). See also Merrill, 
Application of the Obligation of Contract Clause to State Promises, 80 U. of Pa. L. 
Rev. 639 (1932). This doctrine might well have been extended to invalidate long 
term contracts which would otherwise prevent a reasonable exercise of the police 
power. In the instant case, therefore, the court could more cogently have argued that 
the pension system promotes efficient public service the control of which is squarely 
within the police power, that frequently the maintenance of a pension system depends 
on its financial adjustment, and that therefore the state must retain the power to 
adjust pension payments. 

However, whatever the rationale used to justify the change, the acceptance of the 
contract theory points to judicial review of the reasonableness of the adjustments 


rather than absolute legislative control in regard to changes in pension arrangements. 


Corporate Reorganization—Allowance of Fees—Finality of State Court Decree 
in Subsequent § 77B Proceedings—(Federal].—In a state foreclosure proceeding a final 
decree of foreclosure was entered, providing, inter alia, that certain fees to the trustee 
and his counsel for “services rendered and to be rendered”’ should be allowed as prior 
liens upon the premises. A year later, the property not yet having been sold under the 
foreclosure decree, a petition for reorganization under § 77B of the Bankruptcy Act 
was filed. 48 Stat. 911 (1934); 11 U.S.C.A. 207 (1936). The trustee and his counsel, 
the appellants in this proceeding, claimed the full amount given them by the state 
court decree. After the plan had been accepted by the requisite number of creditors 
(not including the appellants), the district court reduced the appellants’ claims. On 
appeal, held, reversed. The district court was not at liberty to consider the reasonable- 
ness of the fees fixed by the state court. It had power to reduce only those fees allowed 
for “services to be rendered.” In re De Luxe Apartment Hotel Bidg., 86 F. (2d) 772 
(C.C.A. 7th 1936). 

Full recognition of allowances made in prior proceedings will necessitate either an 
increase in the percentage of reorganized properties to be allocated for fees or a dis- 
proportionate reduction in fees allowed claimants for services performed in § 77B 
proceedings. Either result is unfortunate. Section 77B (i) authorizes the judge in 
reorganization to ‘“‘make such orders as he may deem equitable . . . . for the payment 
of such reasonable administrative expenses and allowances in the prior proceeding as 
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may be fixed by the court appointing said receiver or prior trustee.’’ 48 Stat. 920 
(1934); 11 U.S.C.A. § 207 (i) (1936). Thus the extent of the reorganization court’s 
power to reduce such allowances depends upon judicial interpretation of this section. 
Where fees have not been allowed in the prior proceeding until after the petition for 
reorganization has been filed, lower federal courts have generally reduced fees, adding, 
however, that the prior allowance should be used as a guide in determining what is a 
reasonable fee. In re New York Investors, Inc., 79 F. (2d) 182 (C.C.A. 2d 1935); In re 
Allied Owners Corp., 79 F. (2d) 187 (C.C.A. 2d 1935). See In re 211 E. Delaware Place 
Bldg. Corp., 7 F. Supp. 892, 896 (Ill. 1934) (reorganization court refused to make 
allowances for services in prior proceedings until state court fixed fees); Jn re Davison 
Chem. Co., 14 F. Supp. 821, 840 (Md. 1936); Hume v. Meyers, 242 Fed. 827 (C.C.A. 
4th 1917) (ordinary bankruptcy proceedings); 90 A.L.R. 1217 (1934); cf. Louisville 
Trust Co. v. Comingor, 184 U.S. 18 (1902); Galbraith v. Vallely, 256 U.S. 46 (1921). At 
the other extreme, where fees actually have been paid before the petition for reorgani- 
zation is filed, the reorganization court is probably unable to compel the recipient to 
disgorge on the ground that the fee was unreasonable. Jn re 7000 South Shore Drive 
Bldg. Corp., 86 F. (2d) 499 (C.C.A. 7th 1936). Within these limits, however, there 
exists little authority and less consideration of the control of reorganization courts over 
allowances made in prior proceedings. See Jn re Kelly-Spring field Tire Co., 13 F. Supp. 
724 (Md. 1935); 49 Harv. L. Rev. 1111, 1205 (1936). 

The above-quoted language of § 77B (i) apparently puts no limitations on the power 
of a reorganization court to reduce prior allowances. The Supreme Court, however, in 
defining “equity receivership” for the purpose of determining jurisdiction within § 77B 
(a), has indicated that the words “receiver” and “trustee” in subsection (i) do not 
include foreclosure receivers or trustees. Duparquet, Huot & Moneuse Co. v. Evans, 
297 U.S. 216 (1936); cf. Chandler Bill, H.R. 6439, 75th Cong., rst session, p. 47 (1937). 
If this limited construction of subsection (i) were adopted, control over fees of these 
officers in foreclosure proceedings could only be obtained by a liberal construction of 
“representatives of creditors” in § 77B (c) (9), the subsection providing for fees in 
reorganization proceedings generally. But since in the principal case the fees in ques- 
tion were allowed in a foreclosure receivership, the court in countenancing a reduction 
of fees allowed for future services disregarded this dictum of the Duparquet case. 
Furthermore, the Supreme Court itself seems to consider the Duparquet case inap- 
plicable in determining the scope of subsection (i). Shulman v. Wilson-Sheridan Hotel 
Co., U.S. Sup. Ct. (April 26, 1937); see also, Jn re 188 West Randolph Bldg. Corp., 
C.C.H. Bankr. Serv. § 4405 (C.C.A. 7th 1937). A more recent and more important 
limitation on the reorganization court’s power to reduce fees was introduced by the 
Supreme Court in the Wilson-Sheridan case. Although the Court there held that the 
prior allowance was not a final order because it did not include a “direction to pay,” 
it indicated that where the order allowing fees in the prior proceeding did include a 
“direction to pay,’’ this allowance would not be reducible by the reorganization court. 
The Court has thus introduced not only a standard of uncertain definition but also one 
of which the lower federal courts have taken no account in considering their power to 
reduce prior allowances. See In re Consolidation Coal Co., 14 F. Supp. 845 (Md. 1936); 
In re Assoc. Telephone Utilities Co., C.C.H. Bankr. Serv. § 3926 (N.Y. 1936); In re 
Davison Chem. Co., 14 F. Supp. 821 (Md. 1936). In the principal case, to sustain the 
conclusion of the court that a reorganization court has no power to reduce fees set 
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before the filing of the petition, the state court’s order making the claims for fees “a 
prior lien upon the premises” must be considered equivalent to a “direction to pay.” 
“Direction to pay”’ is a sensible concept only if it is limited to those cases in which the 
court in the prior proceeding intended its order to be executed before reorganization 
might ensue. Making a claim for fees a “lien upon the premises” can hardly be said 
to indicate an intention that the claim be paid in the immediate future. Thus if the 
“direction to pay” concept is to be retained, it should be limited to orders in which 
fees are to be paid out of cash on hand or the proceeds of a sale to be held at the same 
time. In approving the reduction of fees for “services to be rendered,” the court in the 
principal case not only suggested a possible limitation on the “direction to pay” con- 
cept, but also indicated a possible loophole through which reorganization courts may 
find power to reduce prior allowances. As shown above, the court’s order must be 
considered as a “direction to pay’’ to sustain its decision as to services already ren- 
dered. But to sustain the reduction of fees for “services to be rendered,” it is necessary 
to hold that an allowance for future services cannot be a final order even if couched 
in terms constituting a “direction to pay.’’ Furthermore, unless allowances in prior 
proceedings are clearly labeled as being for past services, reorganization courts may 
consider them as being for future services and therefore reducible. 


Corporate Reorganization—Consideration of Plan in Conjunction with Foreclosure 
Sale—Statutory Redemption—(Illinois].—In a foreclosure proceeding brought by the 
trustee under a trust deed, a committee representing the majority bondholders bid in 
at the sale, and in addition bought the statutory redemption right of the mortgagor. 
The minority bondholders objected to the approval of the sale on the grounds that the 
price was too low and that the court had no jurisdiction to consider the reorganization 
plan submitted by the majority committee. On a certificate of importance to the 
supreme court, held, (1) The court has jurisdiction to consider the reorganization plan 
in order to avoid injustice to the parties concerned. The price was not too low when 
considered in conjunction with the plan, which was fair. (2) The sale of the redemption 
was valid, and by execution under the deficiency decree the trustee can recover the 
money paid to the stockholders of the mortgagor. First Nat'l Bk. of Chi. v. Bryn 
Mawr Beach Bldg. Corp., 6 N.E. (2d) 654 (Ill. 1937). 

In resolving a doubt which had culminated in two conflicting Illinois appellate de- 
cisions, this case approves a technique already established in the federal and many state 
courts by which injustice to majority as well as minority bondholders may be avoided. 
If the court will not scrutinize the plan, fairness to the minority compels the court 
to require a bid that will give the dissenter the full value of his interest, i.c., a bid ap- 
proximating the full going-concern value of the property. But if such a bid is required 
the premium on being a dissenter will be so great that it will be difficult to secure suffi- 
cient assenters to make reorganization financially possible. This dilemma of unfair- 
ness to the dissenter on the one hand, or the stagnation of property caused by the 
thwarting of reorganization on the other, can be resolved only if the court considers 
the fairness of the plan and bargains for as high a price as is consonant with the effec- 
tuation of the reorganization. For a fuller discussion of this problem see Katz, Pro- 
tection of Minority Bondholders in Foreclosures and Receiverships, 3 Univ. Chi. L. 
Rev. 517 (1936) and especially pp. 524-32; see also, 1 Gerdes, Corporate Reorganiza- 
tion § 16 (1936). 
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The fact that the court will take jurisdiction of a reorganization plan in conjunc- 
tion with foreclosure proceedings obviates the necessity for statutory redemption. The 
mortgagor’s redemption right is ordinarily bought by the purchaser of the property 
(here the majority committee) in order to effect a ‘“‘quick-redemption” and to enable 
the purchaser to go into possession free from the cloud of the mortgagor’s statutory 
right of redemption. Conveyance of the redemption right to the purchaser may take 
one of the following forms: (1) a bribe to stockholders or directors to induce them to 
exert pressure on the corporation to convey to the purchaser; (2) a sale in which the 
purchase money is paid to the corporation which then distributes the money to the 
stockholders, or (3) a sale in which the purchase money is paid directly to the stock- 
holders. If the first form is employed, the transfer of the right of redemption is fraudu- 
lent and voidable; if the third, the sale is absolutely void since the right belongs to the 
corporation and not to the stockholders; if the second, the payment to the stockholders 
is in fraud of creditors, since the corporation is insolvent. However, if a rule of law re- 
quiring the corporation to disgorge the proceeds to creditors is established, the corpora- 
tion may be reluctant to sell redemption privileges in the future. Whichever construc- 
tion is taken, then, the ultimate result may be the inability of the purchaser of the 
property to remove the redemption cloud. 

The simplest solution would be to eliminate statutory redemption. The right was 
created: (1) to protect debtors from high personal obligations arising from high de- 
ficiency judgments; (2) to enable defaulting debtors to regain their properties; (3) to 
protect unsecured creditors from having to share in unencumbered assets with the 
holders of an oversized deficiency judgment; (4) to allow creditors to take advantage 
of an increase in value of foreclosed property. See Becker and Harbert, Redemptions 
from Judicial Sales under the Laws of Illinois, Chicago-Kent Rev., May 1929; Durfee 
and Doddridge, Redemption from Foreclosure Sale—the Uniform Mortgage Act, 23 
Mich. L. Rev. 825, 835-41 (1925). But in reorganization cases, the insolvency of the 
debtor corporation leaves the shareholders unconcerned with the size of the deficiency 
judgment, and renders the corporation unable to buy back. And unsecured creditors 
may be taken care of either in the reorganization plan, or by judicial reduction of 
deficiency judgment to a fair amount regardless of the sale price. See Katz, Protec- 
tion of Minority Bondholders in Foreclosures and Receiverships, 3 Univ. Chi. L. Rev. 
517, 544-48 (1936). 

Several ways in which to avoid redemption have been indicated. Some courts, in 
cases involving public or quasi-public corporations, have decreed that if the debtor’s 
property consisted of both realty and personalty and if it were sold en masse, it 
should be sold free of any redemption privileges. See Peoria & Springfield Ry. v. 
Thompson, 103 Ill. 187 (1882); Hammock v. Loan & Trust Co., 105 U.S. 77 (1881); 
Beet Growers Sugar Co. v. Colum. Trust Co., 3 F. (2d) 755 (C.C.A. oth 1925). Al- 
though this result is prompted by the conviction that this is the only possible way to 
get a respectable bid, it clearly runs counter to the redemption statutes. Other courts 
have held that consent to receivership proceedings or to joinder of foreclosure with re- 
ceivership proceedings constitutes a waiver of the right of redemption by the consenting 
parties, or subjects them to any decree the court may issue in this regard. Hewitt v. 
Walters, 21 Idaho 1, 119 Pac. 705 (1911); Beet Growers Sugar Co. v. Colum. Trust Co., 
3 F.(ad) 755 (C.C.A. oth 1925); American Mine Equipment Co. v. Illinois Coal Corp., 
31 F.(2d) 507 (C.C.A. 7th 1929). But the inferences allegedly drawn from such con- 
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sent or joinder are hardly justifiable and cannot be made when receiverships or fore- 
closures are involuntary. Numerous decisions have justified judicial sales free of the 
statutory redemption on the theory that the sales were part of dissolution proceedings. 
See Blair v. Illinois Steel Co., 159 Ill. 350, 42 N.E. 895 (1896); Watkins v. Minnesota 
Thresher Mfg. Co., 41 Minn. 150, 42 N.W. 862 (1889); Home Mig. Co. v. Sitka Spruce 
P. & P. Co., 148 Ore. 502, 36 P. (2d) 1038 (1934). In fact the dissolution tag has been 
stretched to cover a foreclosure under a trust deed joined with a proceeding under a 
creditor’s bill. American Mine Equipment Co. v. Ill. Coal Corp., 31 F.(2d) 507 (C.C.A. 
7th 1929); cf. Duparquet Huot, Moneuse Co. v. Evans, 297 U.S. 216, 220-22 (1936). 
None of these decisions satisfactorily defines dissolution proceedings, or distinguishes 
them from those proceedings which come within the language of the redemption stat- 
utes. It would not bea long step from precedents in these three situations to deny rights 
of redemption whenever a judicial sale is incident to corporate reorganization. But 
cf. Locey Coal Mines v. Chicago, Will. & Ver. Coal Co., 131 Ill. 9, 22 N.E. 503 (1889). 

Since it is not certain that courts will take this further step, a statutory solution is 
desirable. The present Illinois statute allowing a corporate mortgagor to include a 
waiver of its redemption right in the mortgage or trust deed (Smith-Hurd’s Ill. Rev. 
Stats. 1935, c. 77, § 18a) is unsatisfactory because (1) it affects only those mortgages 
executed after 1933; and (2) it expressly saves the redemption rights given creditors 
under the old redemption statute; thus to remove this redemption cloud, the purchaser 
at the sale must settle with all creditors having the right to redeem rather than, as 
before, settling with the mortgagor alone and effecting a “quick redemption.” A 
statute, to be adequate should provide that the purchaser of the property of an insol- 
vent corporate debtor takes free from all rights of redemption. For a discussion of the 
problems generally involved in redemption, see Durfee and Doddridge, Redemption 


from Foreclosure Sale—the Uniform Mortgage Act, 23 Mich. L. Rev. 825 (1925). 


Income Tax—Nature of Income—Bid of Mortgagee at Foreclosures as Evidence 
of Value of Land—{United States].—The petitioning life insurance company foreclosed 
several mortgages on real estate given to secure loans which were in default. At the 
foreclosure sales the company was the only bidder, its bid at each sale being the full 
amount of the debt plus the accrued interest, irrespective of the value of the land. The 
Board of Tax Appeals sustained an income tax assessment as to the interest, refusing 
to consider the company’s evidence that the land was not worth the amount due as 
principal. The Circuit Court of Appeals reversed. 83 F. (2d) 629 (C.C.A. 6th 1936). 
On certiorari to the Supreme Court, held, McReynolds, J., dissenting, reversed. For 
purposes of income tax, the bid is conclusive evidence that the principal and interest 
were paid. Helvering v. Midland Mut. Life Ins. Co., 57 Sup. Ct. 423 (1937). 

The decision in the instant case is a product of the arbitrariness of the American 
concept of income and of the peculiarity of the American foreclosure sale. In con- 
tinuing to develop its notion of income, the Court once more adhered strictly to form— 
not as it did in the cases stemming from Eisner v. Macomber to find realization, but 
rather to find gain. The result is in accord with the practice of the Board of Appeals 
and with the litigation in the lower federal courts. Helvering v. Missouri State Life Ins. 
Co., 78 F. (2d) 778 C.C.A. 8th (1934); National Life Ins. Co. v. United States, 4 F. 
Supp. 1000 (1933). 

In finding an interest payment to the taxpayer in the instant case, Mr. Justice 
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Brandeis, artfully ignoring patent facts, chose to regard the transaction as a real sale. 
The mortgagee gua purchaser buys the land by bidding the debt and pays himself qua 
creditor. In these terms the fact that the debt is discharged by means of a credit from 
the mortgagee rather than by the cash of an outsider was deemed to be immaterial by 
the court. But it does not necessarily follow that because the debt is discharged, the 
creditor has been fully paid. And for purposes of taxing the creditor, the emphasis 
should be on what he receives rather than on the manner of discharge. 

If the double personality of the mortgagee as creditor-purchaser is disregarded, the 
transaction becomes merely the payment of a creditor in specie rather than money, 
and the bid becomes a mere device through which the mortgagee arbitrarily determines 
what amount to credit on the debt. Tefft, The Myth of Strict Foreclosure, 4 Univ. 
Chi. L. Rev. 575 (1937). Viewing the transaction in this light, the ordinary rules for 
taxing payment in specie should apply and the tax-payer would not realize any interest 
unless the fair market value of the property received exceeded the principal. Ap- 
peal of Sunflower Packing Corp. 2 B.T.A. 1104 (1925); Scott v. Commissioner, 
6 B.T.A. 761 (1927); California Delta Farms v. Commissioner, 6 B.T.A. 1301 (1927); 
Cooper-Brannan Naval Stores Co. v. Commissioner, 9 B.T.A. 105 (1927); 48 Stat. 
703 (1934); 26 U.S.C.A. §111 (1935). Further, the case would seem indistinguish- 
able for taxing purposes from the cases in which the mortgagee in lieu of foreclosure 
releases the debt in exchange for the land. In fact the release case is stronger for 
tax purposes than the foreclosure since as a result of the release, the mortgagee re- 
ceives a greater benefit in that he takes the land free of the possibility of redemption. 
See Midland Life Ins. Co. v. Helvering, 83 F. (2d) 629 (C.C.A. 6th 1936). In these cases 
the tax-payer has not been taxed unless the value of the land exceeded the principal. 
Helvering v. Missouri State Life Ins. Co., 78 F. (2d) 778 (C.C.A. 8th 1934); Heldt »v. 
Commissioner 16 B.T.A. 1035 (1929). 

Since in the release case the mortgagee must bargain with the mortgagor while here 
he is, as a practical matter, completely free to set the price at which he will take the 
land, there is more basis for taking him at his word as to the value of the land. This 
would be in effect income by estoppel. But see Helvering v. Walbridge, 70 F. (2d) 683 
(C.C.A. 2d 1934). This argument has been supplemented by the consideration that 
the mortgagee’s high bid when he is free to bid less represents not a gratuity to the 
mortgagor but rather his desire for greater protection against redemption. But, while 
it is true that the mortgagee receives the benefit of additional protection, it does not 
follow that he values this protection at the cash value of his bid; rather he is weighing 
the protection against a deficiency judgment of dubious value. Here, then, the mis- 
take is to fall back into the sale idiom and treat the mortgagee as bidding cash rather 
than a depreciated chose-in-action. 

Apart from mortgage theory, the court found some justification for its decision in 
the stern practicalities of an efficient tax administration. It is true that it is easier to 
take the bid as conclusive of value than to require an appraisal for tax purposes. How- 
ever the difficulties of valuation are lessened by the fact that foreclosure proceedings 
are a sign that the land is worth less than the debt and that the question is reduced from 
how much the land is worth to the simpler inquiry of whether it is worth the principal. 
A rebuttable presumption that the bid equalled the value might also be employed to 
facilitate administration. Further, the court has on occasion rejected the bid as con- 
clusive of value. Perlman, Mortgage Deficiency Judgments During an Economic 
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Depression, 20 Va. L. Rev. 771 (1934); Suring State Bank v. Giese, 210 Wis. 489, 246 
N.W. 556 (1933). 

The practical implications of this decision should be noted. In the case of the 
ordinary tax-payer, the hardship of present payment of the tax may be mitigated by 
the possibility of introducing the bid in the year when he finally sells the property as a 
high cost figure either to establish a loss or to minimize his gain. But see Suncrest 
Lumber Co. v. Commissioner, 25 B.T.A. 375 (1932). But this possibility is not avail- 
able to the tax-payer in the instant case since life insurance companies are not per- 
mitted to include capital gains and losses in their returns. 49 Stat. 1710 (1936); 26 
U.S.C.A. § § 202, 203 (1935). Further, insofar as the decision tends to encourage 
low bids, it tends to defeat the policy of redemption statutes. Durfee and Doddridge, 
Redemption from Foreclosure Sale—The Uniform Mortgage Act, 23 Mich. L. Rev. 
825 (1925). However, this danger is not too imminent since in most cases the mort- 
gagee may still bid the value of the land and in the case of an insurance company may 
bid the full amount of the debt. This decision will very probably not change the prac- 
tice of bidding less than the value of the land in cases of foreclosure of a bond issue 
pursuant to a bondholder’s reorganization. Katz, The Protection of Minority Bond- 
holders in Foreclosures and Receiverships, 3 Univ. Chi. L. Rev. 517 (1936). However 
to take the bid as conclusive of value will avail to the individual bondholders an unreal 
present loss with the possibility of an unreal future gain. 


Practice—Federal Jurisdiction—aAction for Patent Infringement and Unfair Com- 
petition—[Federal].—The plaintiff seeks injunctive relief from infringement of his ear- 
muff patent, and from unfair competition consisting in the advertisement and sale by 
the defendants of infringing articles. One of the defendants had been a partner of the 
plaintiff in the sale of the patented ear-muffs, and on dissolution of the partnership had 
agreed not to engage in the business of merchandising such articles in violation of the 
plaintiff's patent right. Held, the plaintiff’s patent was not valid and consequently no 
infringement had occurred. It thus becomes unnecessary to decide the unfair competi- 
tion charges, for in the absence of diversity of citizenship of the parties, federal juris- 
diction is dependent upon the plaintiff’s sustaining the patent infringement charges. 
Atkins v. Gordon, 86 F. (2d) 595 (C.C.A. 7th 1936). 

Sending a plaintiff to a local court when the facts upon which his local claim is based 
are already before a federal court supporting his federal claim involves an unnecessary 
duplication of effort. It is widely asserted that once a federal court has obtained juris- 
diction to decide a federal question, it may adjudicate all closely related questions in- 
volved in the case, even though not themselves federal questions. Osborn v. Bank of 
the United States, 9 Wheat. (U.S.) 737, 821 (1824); Siler v. Louisville & Nashville R. 
Co., 213 U.S. 175, 191, 192 (1909); 1 Foster, Federal Practice 77 (sth ed. 1913). Ap- 
plication of this principle has led to much confusion, particularly where the same facts 
give rise to both a federal claim of patent, trade-mark, or copyright infringement and 
a local claim of unfair competition. See 40 Harv. L. Rev. 298 (1926). Some courts have 
summarily refused to decide the unfair competition claim in the absence of diversity of 
citizenship. Schiebel v. Clark, 217 Fed. 760 (C.C.A. 6th 1914) (patent invalid); Planten 
v. Gedney, 224 Fed. 382 (C.C.A. 2d 1915) (trade-mark valid and infringed) ;—Faehn- 
drich v. Riddle Cheese Co., 34 F. (2d) 43 (D.C. N.Y. 1929) (trade-mark valid, not in- 
fringed). In other cases courts have decided the unfair competition claim on the merits 
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without regard to the outcome of the federal claim. Vogue Co. v. Vogue Hat Co., 12 F. 
(2d) 991 (C.C.A. 6th 1926); Chanel, Inc. v. Riviere Perfumes, 8 Fed. Supp. 473 (N.Y. 
1934); L. E. Waterman Co. v. Gordon, 8 F. Supp. 351 (N.Y. 1934). A third group of 
cases permits consideration of the local claim only in computing damages for the fed- 
eral claim. Wilson Mfg. Co. ». Myers, 25 F. (2d) 659 (C.C.A. 6th 1928); Swanfeldt ». 
Waldman, 50 F. (2d) 445 (D.C. Cal. 1931). 

The Supreme Court has held that the unfair competition claim may be adjudicated 
on the merits irrespective of the decision on the federal claim and of the absence of 
diversity of citizenship. Hurn v. Oursler, 289 U.S. 238 (1933); 46 Harv. L. Rev. 1339 
(1933); 32 Mich. L. Rev. 412 (1934); see also, 1 Univ. Chi. L. Rev. 480 (1934). The 
only distinction between the Hurn and the principal case is that in the former the 
Court decided that the copyright although valid had not been infringed, whereas in 
the latter the patent was held invalid; a distinction which the Supreme Court itself 
considered immaterial. Hurn v. Oursler, 289 U.S. 238, 244-45 (1933). The holding in 
the Hurn case provides a desirable solution since much evidence and argument rele- 
vant to the federal issue will also be relevant to the unfair competition claim; thus 
making expedient a decision of the local question, precluding the defendant from rais- 
ing jurisdictional questions for dilatory purposes, and saving the plaintiff from a bur- 
densome duplication of suits. Probably, however, the Court will require the federal 
claim to have been prosecuted in good faith. 

The same result could be reached by a broad construction of “cause of action.” 
Since substantially the same evidence and argument are used to support the infringe- 
ment and unfair competition claims, the plaintiff may well be considered to have set 
out one cause of action which can be disposed of on either or both of two grounds. See 
Hurn v. Oursler, 289 U.S. 238, 246, 247 (1933); Vogue Co. v. Vogue Hat Co., 12 F. (2d) 
991, 994, 995 (C.C.A. 6th 1926); Waterman v. Gordon, 8 F. Supp. 351, 353 (N.Y. 
1934). Such a definition of ‘“‘cause of action” would emphasize evidential convenience 
rather than traditional analyses of theories of recovery. Clark, Code Pleading 83, 84 
(1928). In view of the general controversy over the scope of “cause of action,” how- 
ever, the solution previously suggested provides a less dangerous method of reaching 
a desirable result. 
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Real Property—Ownership of Caves—Subterranean Limits of Land Ownership— 
[Indiana].—The mouth of Marengo cave was discovered in 1883 on the property of the 
defendant’s predecessor in title. Shortly thereafter the cave was explored and since 
that time, it has been exhibited for profit by the owners of its mouth. The plaintiff 
purchased a neighboring tract of land in 1908, and in 1929 brought suit to secure a 
survey of the cave and to quiet title to that portion which should be found to extend 
under his land. The defendant filed a cross-complaint to quiet title to the whole cave 
in his favor. The survey was ordered by the lower court and the plaintiff’s claim to the 
portion of the cave under his land was sustained. Held, reversed. The defendant has 
acquired title by adverse possession. Marengo Cave Co. v. Ross, 7 N.E. (2d) 59 (Ind. 
App. 1937)- 

Apparently assuming that the rights of ownership in a cave are necessarily in the 
owner of the land above it, the court disposed of the adverse possession point according 
to accepted authority when it found fulfillment of the orthodox requirements that ad- 
verse possession be actual, open, notorious, exclusive, hostile, continuous, and under a 
claim of right. See 2 Tiffany, Real Property §§ 500-504 (2d ed. 1920). The ignorance 
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during the limitation perigg.that any of the cave lay under the land of the plaintiff 
cannot, on principle, be distinguished from mistake in the location of a surface bound- 
ary. Such mistake is dealt with in two ways: (1) it is allowed no independent signifi- 
cance (Rennert v. Shirk, 163 Ind. 542, 72 N.E. 546 (1904)), or (2) reference is made to 
the intention of the adverse claimant and if his intention has been to claim to the full 
extent of his possession his claim will be sustained (Davis v. Owen, 107 Va. 283, 58 
S.E. 581 (1907)). Since an intention to claim only to the rightful boundary deprives the 
claim of its hostility, the practical effect of both views is the same. 

Reliance upon the common law view toward the ownership of land, expressed by 
the ancient maxim, Cujus est solum, ejus est usque ad coelum et ad infernos, compelled 
the Indiana court to consider the problem of adverse possession. If, however, it could 
be assumed that the plaintiff does not own the land “to the depths,”’ it would have 
been possible for the defendant to obtain ownership to the entire cave without being 
forced to rely upon adverse possession. In many cases this result would be desirable, 
and it could, indeed, be achieved in spite of the ancient maxim, although the maxim 
has been applied or implied in the few American cases involving caves. See Cox v. 
Colossal Cavern Co., 210 Ky. 612, 275 S.W. 540 (1925); Wyatt v. Mammoth Cave De- 
velopment Co., 26 F.(2d) 322 (C.C.A. 6th 1928); Edwards v. Sims, 232 Ky. 791, 24 S.W. 
(2d) 619 (1929); Edwards v. Lee’s Adm’r, 265 Ky. 418, 96 S.W.(2d) 1028 (1936). Lim- 
itation of the scope of the common law rule in this connection is justified by several 
factors: (1) The maxim, traceable to the Accursian Gloss of approximately the year 
1250, was not intended to establish any rights other than those very closely associated 
with enjoyment of the surface of the land, because those were the only rights contem- 
plated by its early protagonists. Application of the maxim has been extended, but it is 
authoritative only in those situations in which it has been accepted and applied by the 
courts. See Bouve, Private Ownership of Airspace, 1 Air L. Rev. 232, 243-57 (1930); 
Vinding Kruse, Das Eigentumsrecht 340 (1931). (2) The more recent foreign codes 
show a tendency to abandon the ancient maxim. German Code § 905 (1897) (although 
the landowner’s title extends to the airspace above and the depths under the surface, 
he cann6®bject to activities carried on in such depths “that he has no interest in 
their prevention”); Swiss Code § 667 (1907) (ownership extends to the space above 
and below the surface to such a height and depth only as there is an interest of the 
owner of the surface in its exercise); Chinese Code art. 773 (1929) (ownership of land 
extends to such height and depth above and below the surface as is advantageous for 
the exercise of ownership of the surface; interference by others cannot be excluded if it 
does not obstruct the exercise of that ownership). (3) In recent developments in air 
law the maxim has not been applied to the airspace. Smith v. New England Aircraft 
Co., 270 Mass. 511, 170 N.E. 385 (1930); Swetland v. Curtis Airports Corp., 41 F. (2d) 
929 (D.C. Ohio 1930), mod. 55 F.(2d) 201 (C.C.A. 6th 1932); Hinman v. Pacific Air 
Transport, 84 F.(2d) 755 (C.C.A. oth 1936), noted in 4 Univ. Chi. L. Rev. 480 (1937). 
Even by those who would preserve the maxim in this situation, so broad a privilege is 
created against it that the maxim is practically meaningless. Rest., Torts § 193 (1934). 
(4) Mining law has completely divorced the ownership of the surface and the mineral 
beneath it in allowing a miner to follow a vein of ore under the land of his neighbor. 
Costigan, Mining Law §§ 113, 114 (1908). (5) The application of the doctrine of ad- 
verse possession to substrata of land, in the principal case itself, shows a realization that 
the ownership of land is divisible vertically as well as horizontally, and such a notion 
of dividing ownership along vertical lines is obviously incompatible with the maxim. 
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Considerations of policy dictate that the person who owns land should have no claim 
of ownership to a cave which lies so far beneath his land that he cannot reasonably 
expect to reach and use it. By analogy to air law, his only right should be that the 
laws be not so used as to interfere unreasonably with his enjoyment of the surface. 
Swetland v. Curtis Airports Corp., 41 F.(2d) 929 (D.C. Ohio 1930), mod. 55 F.(2d) 
201 (C.C.A. 6th 1932); Rest., Torts § 194 (1934). He has that much right in respect to 
the land of his neighbor. Walsh, Equity § 36 (1930). There is no sound policy in the 
law which would deny the right to use property to the person who has the sole access 
to it and give that right to one to whom the property is utterly useless. In contrast 
to the large number of people who have access to a given airspace, as a practical matter 
only one person has access to the cave. If the cave is to be of value to anyone, it must 
be used through him. His industry and expense in utilizing the cave are sufficient 
grounds for giving him ownership of it. 

When, however, a cave is reasonably accessible to the surface owner the arguments 
just advanced in favor of the owner of the mouth no longer apply to him. In such a 
case, if the surface owner were to be deprived of the subterranean ownership he 
would lose a distinct and physically accomplishable right—to excavate and enjoy the 
subsoil profits—which is a well recognized right in the law of real property. 1 Tiffany, 
Real Property §§ 253 ff. (2d ed. 1920). An exercise of that right would put him in the 
same position in relation to the cave as the owner of the mouth, thereby entitling him 
to all the arguments advanced in that person’s favor, together with the benefit of the 
traditional common law rule. Mere failure to exercise the right should not divest it in 
the absence of adverse possession. The recent tendency to allow airplane flights to in- 
vade the lower strata of the air may be prompted by policies in favor of air transporta- 
tion that will not aid the owner of the mouth of a cave, which runs close to the surface 
in establishing rights in it. See Hinman v. Pacific Air Transport, 84 F.(2d) 755 (C.C.A. 
oth 1936), noted in 4 Univ. Chi. L. Rev. 480 (1937). 


Torts—Agency—Liability of Railroad to Sender for Loss of Registered Mail— 
[Illinois].—A bank, the plaintiff’s insured, sent a package containing $21,000 in cur- 
rency by registered mail. After being carried part way in a mail car on the defendant’s 
railway under the direction of a government mail clerk, the package, together with 
other mail, was put in a locked pouch and transferred to a baggage car on one of the 
defendant’s branch-line trains where it was handled by trainmen, none of whom had 
taken the government oath prescribed by the postal laws. During some switching 
operations, the baggage car was negligently left unguarded and the money stolen. The 
plaintiff, having paid the bank, brought this action as assignee of the bank’s claim. 
From a judgment for the plaintiff for the full amount of the loss, the defendant ap- 
pealed. Hejd, three justices dissenting, reversed. The defendant is an agent of the 
government in the exercise of a public function and is therefore not liable for torts of 
its own agents. Aetna Ins. Co. v. I.C. Ry. Co., 365 Ill. 303, 6 N.E. (2d) 189 (1937). 

Invoking the doctrine that public officials are not liable for the negligent acts of 
their official subordinates seems ill-advised in the instant case. Although the doctrine 
may have a historical basis in some tenuous notion of the identity of official and govern- 
ment which would entitle him to governmental immunity (see Lane v. Cotton, 1 Ld. 
Raym. 646, 648 (1701)), it has been most commonly supported by the policy of making 
public office attractive to responsible men. Robertson v. Sichel, 127 U.S. 507, 515 (1888); 
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1 Mechem, Agency § 1502 (2d ed. 1914). This policy does not apply to railroads, how- 
ever, because the carrying of mail is obligatory by statute. 39 Stat. 428 (1916); 39 
U.S.C.A. § 539 (1928). 

The doctrine finds its traditional application in cases of regular government officials 
(Lane v. Cotton, 1 Ld. Raym. 646 (1701); Dunlop v. Monroe, 7 Cranch. (U.S.) 242 
(1812); Robertson v. Sichel, 127 U.S. 507 (1888)), but the same result is dictated by 
broader considerations in the law of agency. See Denton v. Y. & M. Ry. Co., 284 U.S. 
305 (1932); Norfolk & W. Ry. Co. v. Hall, 57 F.(2d) 1004 (C.C.A. 4th 1932). Ina typi- 
cal agency situation, an intermediate corporate official has not been held liable for the 
negligence of his subordinates because the benefits of the subordinates’ activity run 
primarily to the corporation. Ellis v. So. Ry. Co., 72 S.C. 465, 52 S.E. 228 (1905); 
Brown Lumber Co. v. Sessler, 128 Tenn. 665, 163 S.W. 812 (1914). Similarly in the case 
of the regular public officer, the benefit runs to the government. See Dunlop v. Mon- 
roe, 7 Cranch. (U.S.) 242 (1812) (postmaster). And where a carrier transporting mail 
has so been exempted as a public official, the result is again explainable on general 
agency doctrine; here, the employees of the carrier having been sworn into government 
service, the carrier lacked control and could not prevent negligence. Conwell v. Voor- 
hees, 13 Ohio 523 (1884); Foster v. Metts & Co., 55 Miss. 77 (1877); Boston Ins. Co. v. 
C.RI. & P. Ry. Co., 118 Iowa 423, 92 N.W. 88 (1902); Banker’s Mutuality Casualty 
Co. v. M.St.P. & S.S.M. Ry. Co., 117 Fed. 434 (C.C.A. 8th 1902). 

But the instant case is unable to derive support from these conventional agency no- 
tions. Since the employees of the railroad had not taken the government oath, the 
railroad had complete control of their activity. Further, the railroad and not the gov- 
ernment was the direct recipient of the benefits of the subordinates’ acts. Thus in such 
cases, vicarious liability has previously been imposed upon the railroad. Sawyer v. 
Corse, 17 Gratt. (Va.) 230 (1867); Central R. & B. Co. v. Lampley, 76 Ala. 357 (1885); 
Skaggs v. M.K.T.R. Co., 228 Mo. App. 808, 73 S.W. (2d) 302 (1934). In reaching its re- 
sult, moreover, the court ignored its earlier decision in Barker v. C.P. & St.L. Ry. Co. 
(243 Ill. 482, 90 N.E. 1057 (1909)), relied upon by the appellate court and the dissent- 
ing justices, which held that a railroad carrying mail is an independent contractor 
with the government and liable on respondeat superior. 

The court further argued that entirely apart from considerations of agency it would 
be unfair to impose liability on the railroad since it did not know the value of the 
mail it was transporting and hence had no opportunity to take precautions commen- 
surate with the risk assumed. If strict common carrier liability were here sought to be 
imposed, this argument might have validity (3 Univ. Chi. L. Rev. 144 (1935)), but 
this action is based on negligence. Since the conduct of the railroad was negligent, even 
if the contents of the package were of so little value that a duty to use only slight care 
was raised, and the injury were of a foreseeable type, the value of the package is irrele- 
vant on the issue of liability. The traditional policy argument against imposition of 
liability on agencies serving the public—that the cost to the public will be greatly in- 
creased—seems very weak in this instance, since it is only the exceptional case in 
which mail is not under the direct control of a government mail clerk. Cases will be 
further limited by the refusal of courts to impose liability for the loss of non-mailable 
matter. United States v. All. Coast Line R. Co., 215 Fed. 56 (C.C.A. 4th 1914) (dia- 
monds). 

Nor finally does the court find much comfort in resurrecting the ghost of the doc- 
trine of Winterbottom v. Wright (10 M&W. 109 (1842)), that a tort action based on a 
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duty created by contract is limited to parties privy to that contract. In these terms, 
the sender would not be able to rely on the contract between the railroad and the 
government, to which he is not a party, to raise a duty of care from the railroad to 
him. To adhere to the privity doctrine and thus obscure the patent duty arising from 
the possession in the railroad is one more example of the classic failure to recognize a 
distinct duty arising apart from the contract. See Labatt, Negligence in Relation to 
Privity in Contract, 16 L. Q. Rev. 168 (1900); McPherson v. Buick, 217 N.Y. 382, 111 
N.E. 1050 (1916). 


Trade Regulation—Anti-Trust Laws—Use of Patents and Copyrights in Restraint 
of Trade—{Federal].—In a suit for copyright infringement the defendant answered 
that the plaintiff had a virtual monopoly of popular music copyrights in violation of 
the Sherman Act. The license fee demanded of the defendant had been twice that paid 
by the defendant’s competitor. The plaintiff moved to strike. Held, motion granted. 
Buck v. Hillsgrove Country Club, Inc., 17 F. Supp. 643 (R. I. 1937). 

Through cross-licensing agreements with other large manufacturers, the defendant 
controlled indispensable patents on communication equipment. The plaintiff brought 
a suit to enforce the issuance of a license to him alleging that the defendant’s control 
was a violation of the Sherman Act. Held, suit dismissed. Andrea v. Radio Corpora- 
tion of America, 14 F. Supp. 226 (1936), aff’d, 88 F. (2d) 474 (C.C.A. 3d 1937). 

Courts have been slow to apply the principles of the anti-trust laws to combinations 
involving patents or copyrights. The patent law gives patentees and copyright owners 
the “exclusive right to make, use and vend... .”” (16 Stat. 201 (1870); 35 U.S.C.A. 
§ 40 (1929)) and it is clear that the anti-trust laws do not affect the right of the owner 
of a single patent or copyright to license whomever he chooses at whatever rate he 
pleases. Rubber Tire Wheel Co. v. Milwaukee Rubber W. Co., 154 Fed. 358 (C.C.A. 
7th 1907). In some of the early cases under the Sherman Act courts were so impressed 
by the “exclusive right’’ thus granted that they extended the individual patent 
monopoly privilege to patent pools. Bement v. National Harrow Co., 186 U.S. 70 
(1902); United States Consolidated Seeded Raisin Co. v. Griffin & Skelley Co., 126 Fed. 
364 (C.C.A. oth 1903); see Henry v. A. B. Dick Co., 224 U.S. 1 (1912) (overruled in 
Motion Picture Patents Co. v. Universal Film Co., 243 U.S. 502 (1917)); contra, 
National Harrow Co. v. Hench, 83 Fed. 36 (C.C.A. 3d 1897). While nothing in the patent 
law expressly limits the manipulation of patents, succeeding cases have considerably 
lessened the powers originally thought to have been granted to patentees and copy- 
right holders. The right to control resale prices has been denied. Bobbs-Merrill Co. v. 
Straus, 210 U.S. 339 (1908); Straus v. American Publishers Ass’n, 231 U.S. 222 (1913); 
Victor Talking Machine Co. v. Straus, 243 U.S. 490 (1917); Boston Store v. American 
Graphophone Co., 246 U.S. 8 (1918). The Court has invalidated so-called ‘tying con- 
tracts,” whereby use of the patented product is granted only to those purchasing 
other products from the patentee. Motion Picture Patents Co. v. Universal Film Co., 
243 U.S. 502 (1917); Carbice Corp. v. Am. Patents Development Corp., 283 U.S. 27 
(1931); International Business Machines Corp. v. United States, 298 U.S. 131 (1936). 
The trade control in the principal cases, however, is less clearly affected by the Sherman 
Act since it was exercised by the patentee directly upon the marketing of the patented 
and copyrighted articles themselves. But there is some indication that application of 
the Sherman Act will not be affected in any case by the fact that the combination at- 
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tacked is composed of a number of patents. United States v. Motion Picture Patents 
Co., 225 Fed. 800 (D.C. Pa. 1915), appeal dismissed, 247 U.S. 524 (1918); see Standard 
Oil Co. (Ind.) v. United States, 283 U.S. 163, 174 (1931). 

It is not clear that the facts of the instant cases would justify a holding of anti- 
trust law violation; nor is it clear that the two cases are alike in that respect. If viola- 
tions did occur, however, the propriety of the instant decisions depends upon the 
adequacy of the other remedies provided in the Sherman and Clayton Acts. Apart 
from criminal penalties, the remedies under the anti-trust laws are: (1) triple damages 
(38 Stat. 731 (1914); 15 U.S.C.A. § 15 (1927)); (2) injunctive relief, either by the gov- 
ernment or by an individual, against the specific abuses complained of. (36 Stat. 1167 
(1911); 15 U.S.C.A. § 4 (1927); 38 Stat. 737 (1914), 15 U.S.C.A. § 26 (1927)). The 
remedy of triple damages, apparently an unjust enrichment of the plaintiff, has met 
with the hostility of courts and juries and is extremely difficult to obtain. The most 
common of the injunction suits, the suit for dissolution, has had fair success, but even 
it is not in favor with the courts, and seemingly irrelevant matters such as interests of 
innocent investors and other third persons have prevented dissolutions. United States 
v. United Shoe Machinery Co., 247 U.S. 32, 46 (1918); see United States v. Am. Tobacco 
Co., 221 U.S. 106, 185 (1911). Furthermore, especially if a government suit is relied 
upon, the delay may be enormous. These remedies appear even more unsatisfactory 
when applied to the instant cases. In the Buck case, while a suit for injunction might 
prevent future anti-trust violations, it would not protect the defendant from damages 
granted for his infringement of the plaintiff’s copyright. To make himself whole, the 
defendant is forced to pay the damages, then bring a separate suit for three times 
that amount. Where the defense of anti-trust violation has been denied in suits for 
patent infringement, courts have emphasized the infringer’s failure to show a causal 
connection between the anti-trust violation and the infringement. Radio Corporation 
v. Majestic Distributors, 53 F.(2d) 641 (D.C. Conn. 1931); General Electric Co. v. Minne- 
apolis Electric Lamp Co., 10 F.(2d) 851 (D.C. Minn. 1924). Here, since there was a 
choice of infringement, submission to discriminatory rates, or cessation of business, 
the causal relation is clear. 

Allowing the defense would be a mere adaptation of form to function. It would 
exactly counteract the violation and prevent its recurrence, with a minimum of delay 
and expense. Although courts have stated that the remedies expressed in the anti- 
trust laws are exclusive, there seems no justification either in the words or in the spirit 
of the laws for not recognizing a violation as a defense to an infringement suit. The 
Andrea case is indistinguishable in respect to the relief sought, namely, the opportunity 
to use the licensor’s product, and the ordinary anti-trust remedies are equally ineffec- 
tive. Section 16 of the Clayton Act (38 Stat. 737 (1914); 15 U.S.C.A. § 26 (1927)), 
providing for “injunctive relief . . . . against threatened loss or damage. . . .’’ has been 
held to allow only injunctions for preventive relief. Venner v. Pennsylvania Steel Co., 
250 Fed. 292 (D.C.N.J. 1918). While such interpretation might seem to preclude a 
mandatory injunction, it certainly should permit an injunction restraining a suit for 
patent infringement, thereby forestalling damage to the potential licensee precisely as 
would a defense. Since allowing such a remedy would force the patentee to license the 
plaintiff, it would also be identical in result with a mandatory injunction. The latter, 
then, is really “preventive relief” and is a proper remedy under § 16 of the Clayton Act. 
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The Institution of Property. By C. Reinold Noyes. New York: Longmans, Green 
Co., 1936. Pp. xvi, 645. $7.50. 

This book owes its existence to an economist’s desire for a more accurate insight into 
the facts of contemporary economic life than, in his opinion, present economic science 
is able to present. He charges that up to now economics has not got much beyond an 
oversimplified mechanics of the production and distribution of tangible goods and serv- 
ices, based on an analysis of such few elements as land, labor, capital, and, more recent- 
ly, enterprise. The actual facts, he feels, are more complicated, and the economic struc- 
ture of society cannot be understood without an insight into “the social abstractions 
which lie between the concrete persons and the concrete objects,” into “the arrange- 
ments, the practices and the rules of society which become the most influential reali- 
ties.’ And again: ‘The business world thinks in terms of ‘rights’ almost more than 
it does in terms of men and far more than it does in terms of goods. The chips in the 
economic game today are not so much the physical goods and actual services that are 
almost exclusively considered in economic textbooks, as they are that elaboration of 
legal relations which we call property.” 

Thus, Mr. Noyes has undertaken to inquire into the nature, the forms, and the 
functioning of these relations, to find out what they are and how they work. The pres- 
ent voluminous book is devoted entirely to the first part of this task, the “anatomy” 
of the legal institution called property. Another volume will follow, devoted to the de- 
scription of the dynamics of its functioning. 

In the final result the structure of property is visualized by Mr. Noyes as a com- 
plicated network of relations woven between the material (and certain quasi-material) 
objects to be used, enjoyed, and administrated upon and the human beings by whom 
these objects are used, enjoyed, and controlled. Between them threads go back and 
forth, indicating different modes of use, enjoyment, and control, and never connecting 
the people and the goods, but always leading through “‘funds,”’ i.e., points of concen- 
tration corresponding to aggregates of relations. Each individual who shares in some 
respect in the enjoyment of the goods of the world has a personal “‘fund”’ of his own, 
from which, in the most simple form of the structure, relations may go immediately 
to the material objects. More frequently, however, the connection goes through some 
other “‘impersonal’’ fund (called in legal language corporation, or partnership, or 
foundation, or trust fund), from which, in turn, the threads run to the material ob- 
jects, frequently, however, again not directly but through other impersonal funds. 
The structure becomes more complicated by the fact that beneficial use of and control 
over an object (or a relation finally leading to an object) may belong to different per- 
sonal or impersonal funds of the same level. Finally, the relation which is legally called 
debt or claim appears as a particular kind of relation between funds, giving one fund 
an indirect share in the values constituting the other fund. The description of this in- 
tricate framework of relations occupies the last two chapters of the book.* 


* Cc. 6-7, pp. 413-537; APP. 3, PP. 594-615. 
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Its major part, however, is devoted to laying the foundations for these insights and 
quite particularly to an inquiry into the puzzling problem of how it is possible that 
such an institutionalized arrangement of society is still denominated by the term 
“property,” which ordinarily means a material object in its aspect of “belonging to 
someone.”’ To find its solution, Mr. Noyes goes a long-winded way of historical dis- 
cussion. He finds it in the structure of society of early, even pre-historic Rome, to the 
description of which the first two chapters of the book are given.? Under the state of 
our historical sources, any description of the society of those times must necessarily 
be to a large extent based on conjecture. Mr. Noyes’ penetrating mind is not satis- 
fied with merely following the hypotheses established by the Romanist historians. He 
ventures upon new interpretations of the source material drawing heavily on etymol- 
ogy. Philological research is firmly established among the historians as a legitimate 
tool of historical exploration. How successfully it can be handled in legal history has 
been shown, for instance, by Amira‘ whose epochal discoveries in early Germanic laws 
were due to his rare combination of thorough philological training with painstaking 
scholarship in law and history. The evaluation of Mr. Noyes’ efforts in these fields 
rests with the experts. A good many, at least, of his explorations seem to fit quite well 
into the picture of early Roman or pre-Roman society as it has been drawn by well 
recognized authorities. To a large extent, Mr. Noyes had to follow, of course, the 
teachings of the professional historians, and he frequently follows rather uncritically 
Jhering and Bonfante. It is true the latter, in particular, has built upon the scattered 
historical fragments a comprehensive systematical description of earliest Roman law 
and society, which answers the fundamental elements of a good scientific hypothesis, 
namely that it offers an intrinsically probable explanation for the greatest number of 
the data known to us. It should not be overlooked, however, that there are some among 
our historical data which do not fit into Bonfante’s system.s This is no proof, of course, 
that his basic views of the structure of the Roman family and the Roman state are 
wrong, but it should warn us that they are not established with absolute certainty and 
that they are far from being generally accepted among the Romanists. At any rate, 
however, Mr. Noyes’ chapters on property in ancient Rome and its development from 
pre-property, are a contribution to the discussion of these puzzling and fundamental 
problems to which legal historians and sociologists will have to pay serious attention. 

It appears from Mr. Noyes’ discussions that the concept of property as it was de- 
veloped in Rome was thoroughly adequate to the social and economic structure of its 
time, just as the concepts of mediaeval English law of property appear as appropriate 
expressions of the economic and social phenomena of the feudal age. The discussion of 
the latter in the third chapter,‘ is followed by the development of the author’s main 
thesis, namely that neither set of terms is an adequate vehicle for expressing the social 
and economic realities of Twentieth Century America. While the more flexible con- 
cepts of the feudal level with their relational undertone appear to him as at least ap- 


? Pp. 27-220. 
3 His etymological theories are developed in detail in app. I, pp. 539-82. 


4 See especially, his Grundriss des Germanischen Rechts, Paul’s Grundriss der German- 
schen Philologie (1913). 


5See Rabel, Die Erbrechtstheorie Bonfantes, 50 Zeitschrift der Savigny-Stiftung fuer 
Rechtsgeschichte, Rom. Abt. ags5. 


* Pp. 221-84. 
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proaching the reality that, today, property interests are relations between men, such 
absolutistic concepts of Roman origin as title or ownership, or the distinction between 
rights in rem and rights in personam are deemed utterly incapable of expressing the 
actual economic facts. It is only after this criticism of the concepts used in present 
American law’ that Mr. Noyes develops his own theory of the substance and structure 
of modern property. 

Reviewers will, and indeed have already criticized this principal part of Mr. Noyes’ 
book, not for its eventual intrinsic faults, but as unnecessary and superfluous.’ In- 
deed, in a period where the very use of legal concepts is under attack, an author who, 
without even noticing these discussions, sets out on the task of substituting a new set 
of concepts for an old one may appear to be hopelessly out of touch with the spirit of 
the time. Yet, it may be asked who renders the greater service to the development of 
the law, those lawyers who undertake to banish all concepts from its realm by debunking 
them as atavistic creations of human minds craving for security in an unstable world, 
or the economist who, one might almost say, innocently, presents the lawyers with a 
new system of concepts. Undoubtedly the present attack on legal concepts has its 
principal cause in that very insufficiency of the concepts presently used to express the 
phenomena of modern social life. There is no doubt that the use of inadequate con- 
cepts may lead to inadequate results. When intricate realities of corporate finance, of 
complicated trusts, of interlocking corporation directorates, or even of such compara- 
tively simpler situations as creditor’s rights are expressed in terms developed for the 
society of pre-historic Rome, the problems and concepts actually involved may indeed 
be obscured. Conceptual nihilism is not the only possible conclusion, however, to 
be drawn from a discontent with the concepts used up to now. Another possibility 
is the conscious attempt to develop new concepts from the realities of modern life, 
just as the old ones were developed from the realities of ancient and mediaeval life. 
Such concepts ought to express the conflicting interests of present life. 

How they ought to be formulated has been widely discussed in Germany, especially 
by Philipp Heck,® who has also made the first extensive application of this method to 
concrete legal problems; and he has done so for the very branch of law Mr. Noyes is 
concerned with, the law of property.*® Some familiarity with these writings and with the 
extensive French discussions on the réle of concepts in the law" might have enabled 
Mr. Noyes to serve the great purpose of demonstrating to those American lawyers who 
have felt the insufficiency of the present concepts that the proper way out lies not in 
the destruction of all concepts but in the conscious creation of a new system. Then, 
the concrete illustration of the possibilities of such a method which he presents in the 
main part of his book might have been a more convincing proof of the unavoidability 
of concepts in the law than all general discussions on the réle of concepts in law. As the 
book stands, he lays himself open to the reproach of overestimating the réle of con- 
cepts. True though it is that many a court has been led astray by inadequate con- 

7 Cc. 4-5, pp. 285-412; apps. 2-3, pp. 583-615. 

® See especially, Sturges’ review, 25 Geo. L. J. 497 (1937). 

®* Begriffsbildung und Interessenjurisprudenz (1932). 

© Grundriss des Sachenrechts (1930); Grundriss des Schuldrechts (1929). 


™ See especially Gény, Méthode d’interprétation et sources en droit privé positif (1899); 
Gény, Science et technique en droit privé (1914-15); and Perreau, Technique de la juris- 
prudence en droit privé (1923). 
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cepts, concepts, when used properly, are but tools which do in no way determine the 
results in legal decisions. They, the results, are determined by considerations of legal 
policies, but concepts are the indispensable means of thinking and communication. Bad 
concepts may render the task unnecessarily difficult; they are dangerous only when 
they become the masters of legal reasoning instead of tools. But equally true is it that 
good concepts, like all good tools in any trade, facilitate sound results. 

His lack of familiarity with the methodological discussions which are stirring up 
legal thought in France, Germany, Italy, the United States and other countries is not 
the only point where one wishes the author might have paid greater attention to the 
work done by predecessors in the numerous fields of learning touched by him. He 
could have shown, for instance, that a good many ideas, which in his book appear as 
mere speculation, are borne out by historical facts. While he makes extensive use of 
historica] research on the origin of ownership in corporeal things, he neglects entirely 
Amira’s, Gierke’s and others’ momentous discoveries on the early history of the cred- 
itor-debtor” relation which he could easily have put to good use in his own analysis of the 
nature of creditors’ rights. Other suggestive ideas and clarifying observations might 
he have found in the writings of those authors who have attempted before him to de- 
fine the réle of property law in social life, for instance in such books as Ferdinand 
Lassalle’s “‘System der erworbenen Rechte,” Kar] Menger’s “Das biirgerliche Recht 
und die besizlosen Volksklassen,”’"4 or Karl Renner’s “Die Rechtsinstitute des Privat- 
rechts und ihre soziale Funktion,’’s and particularly in the work of the scholar whom 
we owe the most penetrating analysis of the social-economic impact of legal institu- 
tions, Max Weber. Creative imagination and piercing analysis are the forces by 
which progress in learning is achieved. They will not reach their fullest effects, how- 
ever, when earlier achievements are not put to full use. We cannot and we must not 
always start all over again. 

It may be supposed that the author would also have modified some of his opinions 
if he had familiarized himself with recent legal developments in foreign countries, and 
he would also have found that a good many of the constructive ideas of his own have 
already been put to work abroad. The concept of “fund,” for instance, which plays 
such an essential réle in Mr. Noyes’ relational system, has found extensive attention, 
refinement and application in modern German law. His analysis of juristic personality 


% Amira, Nordgermanisches Obligationenrecht (1882-95); Gierke, Schuld und Haftung 
(1910); Hazeltine, The Gage of Land in Mediaeval England, 3 Selected Essays on Anglo- 
American Legal History 646 (1909); Huebner, History of Germanic Private Law 463 (1918); 
on occurrence of analogous phenomena in Greek and early Roman law, see Partsch, Grie- 
chisches Biirgschaftsrecht (1909); Rabel, Grundziige des rémischen Privatrechts, 1 Holtzen- 
dorff-Kohler’s Enzyklopaedie der Rechtswissenschaft 453 (1913); Koschaker, Babylonisch- 
assyrisches Biirgschaftsrecht (1911). 

3 System of Vested Rights (1861). 

4 Private Law and the Unmoneyed Classes (1890). 

*s The Social Function of the Institutions of Private Laws (1929). 

%©See especially his chapter on Rechtssoziologie (Sociology of Law) in Wirtschaft und 
Gesellschaft (1925). Other important studies he might also have profitably consulted are: 
Duguit, Les Transformations générales du droit privé depuis le Code Napoléon (1920); 
Hedemann, Die Fortschritte des Zivilrechts im 19. Jahrhundert, 2: Die Entwicklung des 
Bodenrechts (1930-35); and quite especially Vinding Kruse’s great treatise on Property, 
Ejendomsratten (1931) translated by Larsen, Das Eigentumsrecht (1931, ’35, ’36). 
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comes very close to ideas which have been most recently developed by Kelsen,'? whose 
works could also have furnished him many valuable suggestions. On the other hand, his 
critique of the Roman concept of “ownership” as contrasted to the more flexible ten- 
ures, estates, and equities of English law brings him, at times, into the neighborhood 
of those neo-German pseudo-scientific politicians and fanatics who have debased to 
cheap slogans Gierke’s pathetic panegyrics of Germanic law and Oswald Spengler’s 
antithesis of the “‘static’’ Roman and the “dynamic’’ Germanic law. That just a few 
years ago England has modified her law of real property in such a way as almost to 
replace the venerable old common concepts by the Romanistic concept of “owner- 
ship,’’** is a fact which could furnish some subject for thought. The least it indicates is 
-that even today this clear-cut concept serves the useful economic purpose of rendering 
real estate transactions certain and reliable. 

A deep-going unrest is stirring up the world of western civilization to its roots. The 
statement that we live in a period of transition has become a commonplace. The social 
system which found its classical expression in the Nineteenth Century is in the middle 
of a process of transformation, which has caused, in almost all countries, a process of 
legal change. Not only are details being elaborated or changed, but the very founda- 
tions of our legal systems are scrutinized. In some countries, where social problems 
were more pressing than in the United States, this movement started earlier, has al- 
ready passed the stage of criticism, and has reached the stage of constructive creative- 
ness. Mr. Noyes’ book seems to indicate that the United States has now also entered 


on this phase. In spite of a good many shortcomings, it is an impressive piece of crea- 
tive work. 
Max RHEINSTEIN* 


* Max Pam Associate Professor of Comparative Law, University of Chicago Law School. 


Cases on the Law of Sales. By George Gleason Bogert and William Everett Britton. 
Chicago: The Foundation Press, Inc., 1936. Pp. 1171. $7.00. 


While teaching techniques in the Law of Sales may differ, it certainly is true that the 
more recent casebook editors in the field have made an honest endeavor to give the 
student a picture of what is actually happening in the market place. The latest ac- 
quisition to the collection, Bogert and Britton’s Cases on Sales, or its recent prede- 
cessor, Vold’s edition of Woodward’s Cases on Sales, may have little in common (at 
least as far as arrangement of material is concerned) with Llewellyn’s Cases and Mate- 
rials on Sales, published in 1930. But all of these books—and they do not by any 
means exhaust the list—are not only different in degree but almost different in kind 
(certainly this is true of Llewellyn) from the earlier collections of teaching materials. 
These case books all do something which the earlier books did not do. They remove the 
principles of sales law from the abstract realm of “title chasing” to the every-day 
world of shipping office, department store, bank or waterfront. 

Take, for example, a typical case book published about twenty-five years ago when 

*7 Allgemeine Staatslehre (1925); The Pure Theory of Law, 50 L.Q. Rev. 474-96 (1934). 


As to other modern theories of juristic personality see Enneccerus, Lehrbuch des biirgerlichen 
Rechts, Allgemeiner Teil 288 (Nipperdey’s 13th ed). 


*8 Law of Property Act, (1925) 15 Geo. V, c. 20; see Bordwell, English Property Reform and 
Its American Aspects, 37 Yale L. J. 1, 179 (1927). 
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the automobile was beginning to take its place in the commercial life of the community. 
In keeping with the conventional case books of that time, this book had not yet reached 
the automobile stage. The cases were concerned for the most part with sales of brood 
mares, flax seed, whale oil, hops and endless crops of wheat and corn. Only two of the 
first sixty cases printed in the book were later in time than 1900; only ten of the sixty 
were decided between 1890 and 1900, and although at the date of publication there 
was a bulk sales law on the statute books of every American State and the District of 
Columbia, no reference to these laws appeared anywhere in the book. The field of con- 
ditional sales was covered in four cases. Therefore, in the face of this type of case book, 
it is small wonder that some legal minds trained at the time—and now in the full 
flower of their maturity—have difficulty in visualizing a principle of law against a 
background of economic facts. 

It is a far cry from the Sales case books of twenty-five years ago to those of Llewellyn 
or Vold or Bogert and Britton. Llewellyn contended that “‘price is the heart of the sales 
contract.’’ Therefore he began with price and developed this concept for 150 pages 
before plunging into delivery, warranties, inspection, etc. His treatment was thorough- 
ly unorthodox with much use of the abstracted case. Throughout, his approach was 
functional and his emphasis was on the facts. 

Bogert and Britton claim no such “novelty of arrangement.’’ Thus they indicate in 
their preface that their presentation will be along traditional lines. But notwithstand- 
ing this determination to follow the beaten path, these editors have gone on at least 
one frolic of their own. They have treated the Statute of Frauds in the opening chapter 
instead of in the final one. 

This reviewer believes that this shift in arrangement of material on the Statute of 
Frauds is a real contribution to the pedagogy of Sales. Hitherto, even in Llewellyn 
and Vold, the Statute of Frauds has been relegated to the final chapter of the book 
which the class rarely reaches. All this now has been changed and the students for the 
first time have the opportunity to become acquainted at the very outset of the course 
with a statute which law teachers tend to ignore but which practitioners constantly 
invoke. 

While the other chapters of Bogert and Britton furnish no such novelty as does 
Chapter I, several of them are packed full of well selected, thoroughly modern, teach- 
able material. The thirty pages devoted to factors’ acts and the several leading bulk 
sales cases included in the book are samples of the editors’ tendency to lean in the di- 
rection of emphasizing modern decisions. But it is in Chapter IV (Documents of Title) 
and Chapter V (Financing Methods) that the editors give to law teachers and students 
everywhere the benefit of their long years of rich experience in the field of business law. 
These chapters, which constitute nearly one-fourth of the book, are the last word on 
such phases of the law of sales as bills of lading, conditional sales, and trust receipts. 
The same comment also stands for the chapter on Warranties. Of the forty principal 
cases included in the latter chapter, all except ten old stand-bys were decided after 
1900; twenty-two were decided after 1920 and eight after 1930. Here also, as through- 
out the book, the footnotes cite the leading collateral cases and the important periodical 
literature. 

The appendix also reflects the broad experience of Professors Bogert and Britton in 
the field of statute law. Instructors in Sales should rejoice that these editors have seen 
fit to bring together in one place all of the uniform Acts which bear on the problems 
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of the course, with the New York Factors’ Act and the New York Bulk Sales Act 
thrown in for good measure. 

In conclusion it may be noted once more that Bogert and Britton is not a functional 
presentation of the law of Sales. However, with such a wealth of excellent material at 
his disposal, no type of Sales teacher, be he functionalist, conceptualist, pragmatist, 
factualist, or plain garden variety, should encounter any difficulty in giving an excel- 


lent course. 
Tuomas CuiFForD BILLIc* 
* Professor of Law, Duke University School of Law. 


Cases and Materials on an Introduction to Law and the Judicial Process. By Bernard 
C. Gavit. Chicago: Callaghan & Co., 1936. Pp. xxiii, 633. $5.00. 


Mr. Gavit’s book introduces the first year law student to many of the issues which 
have been fought over by the more jurisprudentially inclined law professors during 
the past years. It also retains the more traditional material for an introductory law 
course in the form of material on the court system and organization, and some material 
on briefing, and on common law procedure and common law actions. Having gone 
through the traditional material the freshman is then given a dose of what Mr. Gavit 
terms, with others, “the judicial process.”” The clear merit of the book is that any stu- 
dent having used all of the book will have a sense of awareness of how the law develops 
and a feeling for the conflict which is implicit. I suppose, also, that the student will be 
bewildered by what he finds. This bewilderment will be both good and bad. 

The book represents, I take it, most of the old and new notions about law and law 
teaching now current among law teachers. Retaining the material on common law 
actions, I think, is a mistake. Such material is not introductory for it leads nowhere. 
It should either be taught as history, in which case it cannot be quickly taught and 
needs full development, or as a device whereby almost anything can be accomplished. 
I am aware that some persons believe that it can be taught as logic, although what that 
means I do not know, and at any rate to do so would not be to give an introductory 
course. The place of logic in the law does need treatment in an introductory course, 
and Mr. Gavit has included it, although I do not think that he has a prize collection of 
cases on it. Mr. Gavit bows rather deeply to the Hohfeldian concepts, which I also 
think is something of a mistake. A middle sized bow would be much better and than 
not because the concepts are useful but because some people think they are. About one 
hundred pages are given over to what Mr. Gavit calls the judicial function. Here the 
place of law in any theory of government may be well developed, but I think it ex- 
tremely questionable whether it can be done by the case method alone. The mate- 
rial on statutory interpretation which appears some one hundred and thirty pages later 
might better fit in here, and so might the material on constitutional interpretation, 
which is now placed at the end of the book. Of course the book has in it a great deal of 
the talk about what is law, and includes Mr. Hutchins’ life-story for the edification of 
the freshman. I do not know why the material on what the law is, is separated by 
most of the book from the judicial process, but perhaps this is an adaptation of the cir- 
cular method of instruction. 

Certainly it is a mistake to take casebooks too seriously. They are, after all, only 
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convenient ways of getting some material into the hands of students. This book does 
not attempt to do more through the medium of footnotes; it does not have that type of 
author’s footnotes which gives a book a literary tone, as is currently popular, nor does 
it have those penetrating notes with which, let us say, Mr. Ames used to embellish 
his works. This book, however, will raise many fundamental questions in the student’s 
mind about the law, and thus will make his law work more interesting. It probably 
will not answer these questions, nor will it tell the student which questions are by their 
nature unanswerable. But an instructor using these materials could give these an- 
swers, if he knows them. The instructor also could impose some order on the materials. 
I don’t know why Mr. Gavit chose the particular brand of disorder that he did. Per- 
haps as a matter of pedagogy it works, and that would be all that matters. And to the 
extent that the materials are confused and confusing I suspect they correctly mirror 
current ideas about law. In such a case I suppose it is better for the freshman to get 
over that stage in his first year, rather than to have him emerge with the confusion in 
his third—or worse, have him not even see the confusion by that time. 

Mr. Gavit’s book fills many of the needs of an introductory course. I do not think it 
does as good a job as might be done. By and large an introductory course must be a 
course about the judicial process. It must discuss the nature of problems, that is, 
distinguish between those which have been finally settled (or unsettled), and those 
which are practical and in which a choice in any particular case must always be made. 
A discussion of the principles by which this choice must be made would not be out of 
place, but possibly the kindergartens of the country will have to be reorganized to give 
effect to these principles since the only adequate training in the moral and intellectual 
virtues probably occurs around that time. An introductory course must discuss the 
place of law in the governmental system. Most importantly, it must trace the rise of 
some legal concepts in order to show their utility and to give some standard by which 
legal concepts may be judged. All of this may be placed under the heading of ‘“‘prece- 
dent, logic and social policy.”’ It is obvious that such an inquiry would constantly link 
law with other disciplines and would constantly attempt to find first, what kinds of in- 
formation would be useful in the law, and secondly, attempt to correlate some of the in- 
formation already present in other fields, as an example of what can be done. Thus 
one might have a systematic introductory course dealing with something other than 
procedure, raising problems as to the ultimate ends of law, and the practical nature of 
legal problems, integrating law and other disciplines, and developing the history of 
legal symbols. 

There will be one danger in doing this. The assumption of such a course must be 
that there is something worth saying on these problems, and that there is a right view 
and a wrong view. It must assume this unless it is going to be merely a history of what 
people have said. But it must be careful to see that somehow or other counter-views 
are presented in equally strenuous fashion. It must face the dilemma involved in pre- 
senting one view clearly and intolerantly, and yet, insisting that other views must be 
equally strenuously represented. In other words, it must remember that in these fields 
the spoils do not belong to the victor. 

Epwarp H. Levi* 


* Assistant Professor of Law, University of Chicago Law School. 
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